I. EXECUTIVE SUMMARY

1.1 LEVEL OF IMPLEMENTATION:

During the monitoring period, October 2011 - 2012, both planning and implementation
have more than doubled. To address 10! of the EC Priorities monitored, the Government of
Albania planned altogether 517 measures till the end of 2012, in comparison to the 102
measures planned during the previous monitoring period. By October 2012, 46% of the
commitments taken are implemented, compared to a meagre 20% last year. 32% of the
measures are partially implemented, as work for them has started but has not yet been
completed, or because deadlines are defined until the end of the year, and therefore there is
still time left for implementation. In 22% of the cases implementation has not started.
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! 'This monitoring report does not cover Priorities 4 and 5 on elections. The Action Plan itself does not contain measures
for these priorities in the fashion that it does for the others, but refers to the mandate and work of the Ad Hoc
Committee on Electoral Reform, established in framework of the November 2011 agreement. Priority 5, on the actual
conduct of elections, cannot be effectively addressed or monitored in a non-electoral year.



It is such an inflation of the efforts planned that explains the missing link between level
of implementation and impact in this case. Indeed, the functioning of Parliament based
on constructive and sustained political dialogue among all parties is the reform area with
the highest level of implemented efforts (80%?2), but no actual completion of
parliamentary reform.

Implemented Measures by Area: vs 2011
2012 m 2011
Priority 12 - Rights of Detainees | (o, 41%
Priority 11 - Human Rights gy g0/ 50%
Priority 10 - Property Rights | 5o, 30%
Priority 9 - Organised Crime 36% 43%
40%

Priority 8 - Anti-corruption

Priority 7 - Judiciary 53%

Priority 6 - Public Administration 69%

Priority 1 - Parliament 80%

Overall, in comparison to 2011, there is a noticeable increase in the level of
implementation in all areas, but one. Organised Crime is the only area where
implementation dropped from 43% in 2011, to 36% this year. Equally important, the
percentage of Not Implemented measures in this area has risen from 4% in 2011 to 17% in
2012.

A significant number of achievements result from the adoption of laws and reforms
requiring qualified majority, including both pending and new initiatives sent to Parliament
this year. Overall, the resumption of the opposition’s participation in parliamentary life has
yielded progress in key areas. Most notably in the Judiciary and Fight against Corruption
priorities, through the adoption of changes to the Criminal Code, changes to the
Constitution on immunities, Administrative Courts Law, National Judicial Conference, etc.

Efforts in other areas that depend on consensus-building increased, as illustrated by the
appointment of the Ombudsman and the draft law on the High Court. Yet, they were
insufficient in other key areas, such as the Constitutional Court and the Law on the
Status of Civil Servants.

2 These implemented measures are almost exclusively the activities of the EU-funded Twinning Project to assist the
Assembly.



1.2 IMPLEMENTATION BY PRIORITY:

Priority 1: = Functioning of Parliament on constructive and sustained dialogue
2011: 0% Implemented; 20% Not Implemented; 80% Partially Implemented
2012: 80% Lmplemented; 20% Not Implemented; 0% Partially Implemented

There is a high rise in the level of implementation that has not translated into impact
(progress in addressing the EC concerns under priority 1). Progress registered (80%
implemented) largely pertains to the IPA Twining Project activities (about 80%), which
mainly focus on capacity-building and sharing of best practices, beneficial to both
administration and MPs. Measures that directly impinge on sustained political
dialogue have not been implemented. Even though the 2011 November Agreement led
to the establishment of a Parliamentary Working Group on some aspects of parliamentary
reform, no progress has been achieved to date regarding the review of the Assembly’s Rules
of Procedure, or the rest of the mandate of this Working Group (status of MPs and
oversight). The RoP review process has been overall closed and non-public. Smaller parties
and civic actors have not been included. Overall, the planned measures do not adequately
address EC concerns and should include the discussion of additional needs such as the
overall limited level of resources provided to MPs, committees, and parliamentary groups.

Priority 2: Pending laws requiring qualified majority
2011: 100% Not Implemented
2012: 100% Implemented

The November 2011 agreement among political parties has made it possible to address
priority 2 on passing pending laws requiring qualified majority approval. The last pending
law requiring qualified majority since 2010, the law on “Administrative Courts”, was
approved by consensus on 3 May 2012.

Priority 3: Ombudsman, High and Constitutional Court appointments

2011: 100% Not Implemented;

2012: Ombudsman — Implemented; High Court — Partially Implemented, Constitutional Court — Not
Implemented

Important progress was marked with the appointment of Ombudsman, the consensual
appointment of the High Court judge?, and the initiative to revise the High Court law.
Currently discussed amendments* to the High Court Law are a welcome but insufficient step
to address the key concern of Priority 3 — politicization of the appointment of judges. As a
minimum requirement, Assembly Rules of Procedure should be changed to guarantee its
formal role in the process. Long term depoliticisation remains to be addressed by
constitutional changes to strengthen the role of the judicial organs in the election process

3 Parliament appointed Mr. Artan Zeneli as a member of the High Court on 26 July 2012.
* Objective criteria and 75% composition of the HC from the ranks of the judiciary



and ultimately, total removal of the Assembly from the process, in line with the practice of
majority of European countries? -

Overall, during the reporting period, the process of the appointment of the judges was
marred by legal uncertainties and significant procedural delays.® The vacancy created in the
Constitutional Court in July 2012 needs to be addressed, in order to bring the Court to full
functionality. In similar fashion to the High Court Law, the Constitutional Court Law should
be revised to provide clear criteria and procedures to be followed by the President of
Republic in the appointment of the Constitutional Court Judges.

Priority 6: Public Administration
2011: 29% Dmplemented; 14% Not Implemented; 57% Partially Implemented
2012: 69% Implemented; 8% Not Implemented; 23% Partially Implemented

Overall, measures envisaged have been largely implemented. Progress mainly concerns the
development of draft laws and bylaws. The Law on the Status of Civil Servants remains to
be adopted taking into account the changes made by the Council of Ministers towards
ensuring a non-politicised civil service as well as seeking to strengthen the institutional
position of DoPA. Key issues remain unaddressed, including the lack of implementation of
civil service legislation in local government units and poor enforcement of the CSC decisions
or related court decisions. Successful monitoring of the enforcement of the Prime Minister's
Order on decreasing the number of temporary contracts has not guaranteed the decrease
itself. Furthermore, a worrying trend has been noted: when procedures are opened to recruit
in accordance with the civil service legislation in force, in most cases winners are declared
the temporary contracted persons.

Priority 7: Judiciary reform
2011: 17% Lmplemented; 0% Not Implemented; 83% Partially Implemented
2012: 53% Implemented; 18% Not Implemented; 29% Partially Implemented

Independence — Measures here have focused on revision of the High Court law, the
National Judicial Conference Law, and implementation of the evaluation system for judges.
The High Court Law remains to be revised, the NJC Law was adopted, and measures on
evaluations represent routine tasks. It is not clear when the long-pending first round of
evaluations will be completed and how will the High Council of Justice ensure that current

5> See Strengthening of Judicial independence and impartiality in the framework of the fight against judicial corruption,
www.venice.coe.int . According to this report very few european countries are still keeping the system which involve
parliament in the appointment of the high court judges. For example Slovenia is one those remaining country which is
considering to amend this system, pg.4

¢ Parliament has a deadline of 9 weeks to proceed upon receiving the presidential decree nominating constitutional or
high court judge (RoP, article 111). In the judge Zeneli case, the President decreed Mr. Zeneli on the 15t of February
2012 (Dectee no. 7250 dated 1. 02.2012), and the decree was reviewed by the Parliament Laws Committee only on 23
July 2012. The parliament decided to respond to the President proposals for Constitutional Court judges submitted in
2010 two years after. The parliamentary decision on the interpretation of the Constitutional Court rotation procedures
was taken only in June 2012.



http://www.venice.coe.int/

appointments of judges are done based on any kind of evaluation’. The process of
evaluation of prosecutors remains to be completed. Measures to increase the judicial budget,
and judicial salaries are lacking and need to be adopted.

Accountability - The signing and the adoption of MoU between the two HCJ and MoJ
inspectorates and adoption of sublegal acts for standardizing the work of the inspectors are
positive achievements. However, they fall short of addressing the issue of double
inspectorates. Efforts should focus on framework and basic legislation (adoption of changes
to the HCJ law).

Efficiency - Most of the measures are adequate (revision of procedural codes, the law on
lawyers, improving infrastructure and case management). However, measures for the
improvement of the enforcement of rulings are limited to the work of private bailiffs, which
in themselves are not adequate for the enforcement of rulings against the state. Measures to
improve the infrastructure for enforcement, case management of executive titles or on the
state budget to be allocated for the execution of the decisions against state institutions, are
missing. The drafting and approval of the law “On arbitration” is still in process, as of
many years now. Overall, the impact remains to be seen, considering the preliminary phase
of implementation of measures in this area.

Priority 8: Fight against corruption
2011: 13% Dmplemented; 0% Not Implemented; 87% Partially Implemented
2012: 40% Implemented; 36% Not Implemented; 24% Partially Implemented

Quantitatively, the rate of implementation is higher than last year, standing at 40% in
comparison to 13% in 2011. Also, qualitatively, very important reforms regarding
immunities, double incriminations (Criminal Code), and declaration of assets and
conflict of interest have been adopted. Inter-institutional cooperation and coordination
has also been strengthened through a series of memoranda. On the other hand, such
changes refer only to the legislative/policy stage and impact temains to be seen. A solid
track record of investigations, prosecutions and convictions of corruption at all levels is yet
to be established. Efforts to harmonise data on investigations, prosecutions and
convictions are a good basis for analysis, but do not amount to the establishment of a solid
track record in fighting corruption at all levels. Measures to follow-up on the
implementation of the Anti-Corruption Strategy and Action-Plan have not been
implemented.

Priority 9: Fight against organised crime
2011: 43% Lmplemented; 4% Not Implemented; 53% Partially Implemented
2012: 36% Lmplemented; 17% Not Implemented; 47% Partially Implemented

The fight against organised crime is the only area marked by a decline in the level of fully
implemented measures this year. Risk assessments and the increased use of proactive

7 The current law on judicial power requires at least three evaluation results for a judge to be promoted from first to
second instance court.



investigations have been supported by the drafting and adoption of a series of strategic
documents, improved data exchange and enhanced attention to areas like the arts and
cultural heritage. The use of proactive investigation remains problematic outside Tirana, as
well as the lack of forensic investigative capacity and lack of attention to important areas
such as waste. With regards to international cooperation, signing of agreements is at an early
stage. Improved results of the State Police are to be noted in the enforcement of
international arrest-warrants, property seizure and confiscation and safe data exchange.
Cooperation among law enforcement agencies has been successful in cases of personal data
protection and protection of children. Expansion of cooperation to other agencies (state
intelligence, trademarks and patents) and areas (money laundering, migration) is necessary.
Data harmonisation efforts have produced data on investigations, prosecutions and
convictions for the 2009-2012 period, but sustainable efforts remain to be seen.

Priority 10: Property reform
2011: 0% Implemented; 0% Not Implemented; 100% Partially Implemented
2012: 30% Implemented; 34% Not Implemented; 36% Partially Implemented

The Property Strategy and Action Plan were finally adopted in June 2012 and they are a
good roadmap and monitoring instrument for progress in property reform, even though
inclusiveness of local stakeholders has been debatable. The adoption of a new law on the
registration of immovable properties, amendments to the law on restitution and
compensation, digitalisation of archives in the Tirana IPRO, the introduction of the one-
stop-shop for notaries and steps made towards freeing residences of former owners are also
very positive developments. However, the challenges of institutional coordination and
fragmentation persist, with the National Territorial Planning Agency not part of the
preparation and monitoring of the Property Reform Strategy, and the creation of new
institutions at the national level. Capacity-building measures are largely unimplemented. First
registration is still ongoing and units only for this purpose have been set up in each IPRO
branch. Respecting and executing ECtHR decisions remains a challenge with only 1 out of
7 measures implemented in this sub-area: sending decisions to the CoM for review and
approval. Systemic deficiencies exposed by the ECtHR decisions are yet to be addressed?®.

Priority 11: Human rights and anti-discrimination
2011: 8% Implemented; 0% Not Implemented; 92% Partially Implemented
2012: 50% Lmplemented; 6% WNot Implemented; 44% Partially Implemented

At only 6%, human rights and anti-discrimination is the priority with the lowest level of not
implemented measures this year. On the fight against domestic violence, progress has
been marked through the establishment of National Referral Mechanisms throughout the
country, and criminalisation of domestic violence. However, official and non-governmental
data show a rise in the cases of violence and requests for protection orders. Recent

8 In July 2012, the ECtHR decided to apply a pilot judgment concerning non-enforcement of administrative decisions
awarding compensation for former owners in Albania. Within 18 months from the date in which the judgement
becomes final, Albania is required to take general measures in order to effectively secure the right to compensation.



amendments to the Electoral Code failed to reflect civil society requests for one woman to
be listed among every three candidates in electoral lists — a measure that would have
improved enforcement of the 30% gender quota.

The adoption of the Action Plan on Children’s Rights in April 2012 marks a positive step,
and the National Council of Children’s Rights Protection finally had its first meeting after a
year of postponements. Enforcement of the law on rights of children relies on specific
budgeting at the central and local level. The situation of people with disability has
deteriorated since last year, especially due to declines in benefits for certain categories. The
law on disability and the Convention on the Rights of People with Disability remain pending
again. Roma rights have not advanced either. Roma children continue to be denied equal
access to education and there is an increased tendency towards segregated schools in the
country. Government efforts to promote the employment of Roma women so far have been
ineffective. Awareness on LGBT rights has risen and several public events marked the
International Day against Homophobia this year. The investigation started by the Anti-
Discrimination Commissioner following the aggressively homophobic language of a vice
minister has yet to deliver a decision. The adoption of the Commissioner’s Strategy and
Action Plan through OSFA support marks good progress in fighting discrimination. The
Commissioner needs to focus its efforts on enforcement and impact, which is currently low
with only 4 verdicts for discrimination cases.

Priority 12: Rights of detainees
2011: 0% Implemented; 9% Not Implemented; 91% Partially Inmplemented
2012: 41% Dmplemented; 29% Not Implemented, 30% Partially Implemented

Progress has been marked regarding the long-standing issues of persons under compulsory
medical treatment, and healthcare in the penitentiary system. Specifically, the construction of
a Forensic Psychiatric Hospital has been approved, and inmates with multiple sclerosis have
been provided with health cards and will have medicine reimbursed. Penitentiary
infrastructure has continued to improve, though overcrowding remains a serious concern.
The Probation Service and the application of alternative measures have progressed further,
though limited resources persist. Measures addressing the judicial follow-up of cases of ill-
treatment are lacking. The Ombudsman’s National Mechanism for the Prevention of
Torture should be supported with higher resources as a more independent, specialised and
transparent body for inspections. Excessive length or use of pre-trial detention period
continue, as well as the lack of effective ex officio legal aid and institutional treatment for
minors under 14. The finalisation of the Strategy on Juvenile Justice, and amendments to the
Criminal Procedure Code to include a special charter on minors should be accelerated.



1.3 KEY RECOMMENDATIONS:

In order to instil confidence that Albania is on a solid path towards the opening of

accession negotiations, the following actions ought to be prioritised for the remaining
period in 2012:

1. Completion of Parliamentary reform
" Re-mandate the Working Group to discuss and address pending issues to RoP
and other relevant parts of the legislative framework affecting patliamentary
functioning; include smaller patrliamentary parties
Conference of Chairs, October - December 2012

2. Depoliticisation of appointments to the High and Constitutional courts
* Revision of High Court Law
1. Support the majority MPs proposal to ensure 75% composition of the
HC is from the ranks of the judiciary
ii. Clarify the objective criteria for the nomination of high court judges
iii. Revise Assembly’s Rules of Procedure to ensure a formal procedure for
the hearing process of the President nominees for the High and
Constitutional Court judges (formal check of the fulfillment of the criteria
and the procedure followed by the president)
Assembly, October-December, 2012

* Constitutional Court
1. Speed up the process of appointment of the Constitutional Court judge,
to ensure the normal functioning of the Court with 9 judges.

President, Assembly, October 2012

ii. Revise the Constitutional Court Law in the same fashion as the HC Law,
to determine concrete criteria and the procedures to be followed by the
President of Republic for the appointment of CC judges.
Constitutional Conrt, Ministry of Justice, Assembly December, 2012

* Constitutional amendments
1. Open the debate for constitutional amendments for the appointment of
high court and constitutional court judges in order to bring our
appointment system closer to the systems and best practice of other
European countries.
Mo, Justice Institutions, Parliament, civil society organizations December 2012

3. Revision of the Law on the Status of Civil Servants
* Ensure amendments reflect depoliticisation of the civil service, and strengthening

of DoPA institutional position
Assembly, October 2012



4. Judiciary
* Finalize and adopt amendments to the HCJ law in order to permanently solve
the issue of double inspectorate
Mo] and HCJ, December 2012
* Publish the Monitoring Report of the implementation of the Justice Reform
Strategy and Action Plan during its first year.
Mo], October 2012

5. Implementation of Anti-Corruption Strategy:

" Report on implementation of the 3-year Action Plan for 2011 and possibly for
the first half of 2012.

* Publish more information on IWG Secretariat/ IWG contact points, meetings
and documents. Build and maintain a website on anti-corruption.

* Enhance IWG Secretariat/IWG involvement and capacity for policy design,
monitoring, reporting & communication, by strengthening level of human
resources.

IWG (Lead), DIACA, Council of Ministers, December 2012

6. Data on a track record of investigation, prosecution and conviction
* Analysis of data prepared for 2009-2012 and publishing of reports,
* Establishment/continuation of a mechanism that collects, tracks and publishes
compatible data beyond the reporting period to the European Commission,
Ministry of Justice (1ead), General Prosecution, Ministry of Interior/ State Police, High Council of
Justice, December 2012



14 DRAFTING, APPROVAL AND MONITORING OF THE ACTION PLAN:

The drafting of the Action Plan Addressing the 12 EC Priorities for the period after the
2011 EC Progress Report marked some progress in comparison to the previous year. Civic
actors were invited to participate already at the level of inter-institutional working groups,
headed by secretary generals of ministries established to address the EC Priorities after the
2010 Opinion. Despite the energy shown by the Ministry of Integration to open and
streamline the process, the quality of consultations was mixed. There were cases of energetic
consultations, structured through consecutive meetings to allow time for discussion and
reflection, despite the tight timeframe®. However, there were also other cases of
consultations with extremely short notice before the meeting of the working group and less
than one day to submit contributions!?. Overall, where consultations took place, the limits of
addressing the EC Priorities from a technical level became clear, as working groups often
lacked the necessary authority to draft or endorse relevant measures on key, and essentially,
political issues.

Also, in terms of approval there was some progress. The current Action Plan went through
consultations and was adopted earlier during the year (March 2012), in comparison to the
experience of 2011, when it was adopted in June. However, despite the November 2011
agreement, where the two main parties committed to patliamentary and electoral reforms,
and the adoption of laws requiring a qualified majority, the Action Plan addressing 2/ 12 EC
Priorities is not a strategic document endorsed by the parliamentary political parties, through
an Assembly resolution. The monitoring of the implementation of the Action Plan is what
has marked significant progress. The Ministry of Integration has regularly followed up on
implementation from each lead institution, and for the first time monitoring reports have
been readily available on the MEI website.

1.4 FINDINGS ON ACCESS TO INFORMATION:

Requests for information have been sent to 44 public institutions during the monitoring
period aiming at generating evidence of implementation and identifying potential obstacles.
Approximately 80% (35) of the institutions responded, mostly after a reminder, and at
varying degrees of completeness. Central institutions feature amidst the 9 that did not
respond — the Ministry of Justice, Council of Ministers, Assembly (see below for full list).
The average number of days to respond was almost 38 days, which clearly borders the
legal deadline for response. Only 7 institutions managed to respond within 15 days, 20
responses came beyond the 40 day legal deadline. Within those that responded, in 63% of
the cases information was complete, in comparison to only 34% last year!!. In 34% it was
partial and in 3% of the cases the information provided was not relevant to the request.

9 Priorities 6 and 9 with the Ministry of Interior as the lead institution.

10 Priorities 7, 10 and 12, with the Ministry of Justice as lead institution.

11 See 2011 Civic Monitoring Reportt, pg. 9, at: http://soros.al/2010/foto /uploads/File/Final%20Report%o20-
%2012%20Priorities%20-%20Eng.pdf



http://soros.al/2010/foto/uploads/File/Final%20Report%20-%2012%20Priorities%20-%20Eng.pdf
http://soros.al/2010/foto/uploads/File/Final%20Report%20-%2012%20Priorities%20-%20Eng.pdf
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A structured process of responding to information requests was observed in only a few
cases, and notably in the Ministry of Finance, Ministry of Interior, Ministry of Foreign
Affairs. Due to the lack of standard unified procedures, there were often confusions with
regard to the competent authorities to provide the information regardless of the fact that all
the requests had been sent to the highest relevant authority. Overall the civic monitoring
activity is still facing the reluctance and skepticism of the responsible institutions although
there has been a noticeable improvement of access to information over the last three years.

Information was provided by: Information was not provided by:
Ministry of Integration . Ministry of Justice
. Ministry of Finance . Council of Ministers
a. GD Customs . Assembly
b. GD Taxation . IPRO
Ministry of Health . PRCA

Ministry of Public Works and Transport
Ministry of Education and Science
Ministry of Interior

a. Internal Control Service (Mol)
Department of Public Administration
Albanian State Police

Training Institute of Public Administration
Ministry of Defense

Ministry of Foreign Affairs

Ministry of Labour

Ministry of Innovation and Information Technology

a. Department of Internal Audit and Anti-Corruption
Civil Service Commission

Central Election Commission

Public Procurement Agency

Ombudsman

High State Audit

High Council of Justice

School of Magistrates

Oftice of Judicial Budget Administration

High Inspectorate for the Declaration and Audit of Assets
General Prosecutor’s Office

General Directorate of Prisons

Probation Service

Financial Intelligence Unit

Commissioner for Data Protection

Anti-discrimination Commissioner

National Licensing Centre

Competition Authority

State Agency for the Protection of Children’s Rights

. Ministry of Environment

. High Education Accreditation Agency
. Ministry of Economy

. National Registration Centre
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Number of Official Requests for Information: 44

Number of responses: 35 (approx.. 80%)

Average number of days for response: 37.9 days

Responses within 15 days: 7 (20% of institutions)
Responses beyond 40 days: 20 (57.1 % of institutions)
No response/information: 9/44 institutions - (20.45 %)

Level of information received:

Complete information: 22/35 institutions, or 63 %
Partial information: 12/35 institutions, or 34 %
Superficial information: 1/35 institutions, or 3 %



