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INTRODUCTION



Monitoring the Implementation of the Sustainable Development Goal (SDG) 16.3 on National Level

The new global framework - UN Sustainable Development
Agenda 2030 has 17 goals in the focus of its attention related to
sustainable development in the social, economic and environmen-
tal protection field that Member-States committed themselves to
fulfill until 2030. The last development agenda upgraded the results
achieved from the Millennium Development Goals going a step fur-
ther and striving to include the poorest. Agenda 2030 recognizes
the need of providing access to justice for all, including the most
marginalized groups as the basis for securing sustainable develop-
ment. Goal 16 - Promoting peaceful and inclusive societies for sus-
tainable development, securing justice for all and building effective,
accountable and inclusive institutions on all levels - has sub-goals
(targets) through which Agenda 2030 should be accomplished.

This analysis focuses on the level of implementation of sub-goal
16.3 - “Promote the rule of law at national and international levels
and ensure equal access to justice for all” (hereinafter referred to as
Goal 16.3) on national level. Goal 16.3 imposes the establishment of
a facility that will secure laws and a justice system that are non-dis-
criminatory and accessible for all thereby providing efficient pro-
tection of civil rights.

In the period 2017-2020, within the framework of the Network Strat-
egy on Legal Empowerment, the international initiative of the Open
Society Foundations and the Foundation Open Society - Macedonia
together with the Coalition on Sexual and Health Rights of Margin-
alized Communities “MARGINS” and the Association for Emanci-
pation, Solidarity and Equality of Women - ESE, implemented a se-
ries of activities as to identify competent institutions and determine
activities undertaken on national level for the purpose of achieving
Goal 16.3.
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To better monitor implementation, a list of indicators was devel-
oped within the Global Indicator Framework of the UN Sustainable
Development Goals and Targets until 2030, as well as UN Reso-
lution 68/261 on the basic principles of official statistics. The fol-
lowing two indicators are part of the Global Indicator Framework
for monitoring the implementation of Goal 16.3: percentage of vic-
tims of violence who reported violence to competent institution or
other officially recognized conflict-resolution facilities in the last 12
months; and detained persons not convicted as a percentage of the
overall prison population. Considering the fact that Goal 16.3 en-
compasses the concepts of “rule of law” and “access to justice” and
especially due to the fact that such a sub-goal was introduced for the
first time, the need to add indicators for monitoring access to justice
throughout the countries of the World became apparent.”

In 2018, the Coalition on Sexual and Health Rights of Marginalized
Communities “MARGINS” and the Association for Emancipation,
Solidarity and Women Equality - ESE developed an analysis that for
the very first time provided basic outlook on the degree of transposi-
tion of Goal 16.3 on national level. The general conclusion from the
first review of the state of affairs was that our country was lagging
behind with the accomplishment of the accepted obligations. Ex-
plicitly, the Government has not undertaken efforts to disseminate

1 Accessible: https://unstats.un.org/sdgs/indicators/Global%20Indicator%20Fra
mework%20afters20refinement_Eng.pdf.

2 The need was recognized by the Open Society Foundations, NAMATI,

Transparency International and other globally known organizations that
requested from the competent body responsible for determining indicators
within the UN by means of an open letter the addition of indicators with
research data of personal experience and perceptions of the population.
Open Letter to the Inter-Agency and Expert Group on SDG Indicators (IAEG -
SDG). Monitoring Goal 16: The critical importance of survey based indicators
and people’s opinion, Accessible at https://namati.org/resources/monitoring-
goal-16-the-critical-importance-of-survey-based-indicators-and-peoples-
opinion/.
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general information to relevant stakeholders and to include them
in the process of implementation and monitoring of the goals. The
lack of sufficient publicly accessible information makes monitoring
the implementation of the goals in general difficult, including Goal
16.3. Inadequate financial, human and technical resources for fulfill-
ing the goals create an obstacle to access justice and additionally

neglect vulnerable categories of citizens.

The Government of the Republic of North Macedonia became
part of the global volunteer initiative Open Government Partner-
ship thereby accepting the obligations to continuously improve its
performance through open, transparent, safe and efficient govern-
mental institutions that communicate and cooperate with citizens.
By means of four action plans, the country is upgrading its draft
commitments, while in the period 2018-2020 access to justice was

defined as a priority area for action.

Therefore, this analysis provides an outlook of the implementation
of Goal 16.3 in the last three years (2018-2020) and analyzes com-
paratively the state of affairs researched for the period 2012-2017,
in order to acquire a more clear understanding of the degree of im-
plementation of Governmental commitments in terms of access to

justice for all.

This activity was implemented within the framework of the proj-
ect “Access to Justice of the Most Marginalized” of the Foundation
Open Society - Macedonia, the Association Health Options Project
Skopje - HOPS and the Association Station L.E.T from Prilep, sup-
ported by the European Union.
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METHODOLOGY



Monitoring the Implementation of the Sustainable Development Goal (SDG) 16.3 on National Level -

The analysis of the monitored implementation of the Sustainable
Development Goal (SDG) 16.3 on national level includes de jure
and de facto review of the state of affairs with access to justice
in the Republic of North Macedonia, especially of marginalized
communities. By analyzing given indicators, the current laws and
policies regulating the access to justice system, as well as the
implementation of judicial procedures, alternative mechanisms for
resolving disputes and the free legal aid are reviewed. In addition,
an assessment of practices and effects policies have on the
access to justice of the citizens is provided through the collection
and review of administrative and statistical data and by using
secondary sources, analysis and research projects of associations,
organizations, institutions and indicators.

Starting position for developing the list of indicators were the in-
dicators already determined for the development goals contained
in the Global Indicator Framework for Sustainable Development
Goals and Targets of the UN until 2030, including UN Resolution
68/261 on the basic principles of official statistics. Since these two
indicators are not enough to depict the actual situation, we took
into consideration the indicators recommended by the Open Soci-
ety Foundations, NAMATI, Transparency International and other
globally reputable organizations’, as well as additional internation-

al reading”. The list of indicators was additionally consulted with

4 Accessible at: https://unstats.un.org/sdgs/indicators/Global%20Indicator%20
Framework%20after%20orefinement_Eng.pdf.

wul

Open Letter to the Inter-Agency and Expert Group on SDG Indicators (IAEG -
SDG). Monitoring Goal 16: The critical importance of survey-based indicators
and people’s opinion, Available at: https://namati.org/resources/monitoring-
goal-16-the-critical-importance-of-survey-based-indicators-and-peoples-
opinion/.

6 TUNDP, “Goal 16 - The indicators we want. Virtual Network Sourcebook on
Measuring Peace, Justice and Effective Institutions”, available at: http://www.
undp.org/content/dam/undp/library/Democratic%20Governance/Virtual%20
Network%200n%20Goal%2016%20indicators%20-%20Indicators%20we%20
want%20Report.pdf.
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civic organizations active in the field of securing access to justice

for vulnerable groups of citizens.

The analysis dated 2018 showed that selected indicators are related
to all aspects of access to justice, but lack of information from public
institutions restricts the insight of actual state of affairs and weak-
nesses and prevents the formulation of clear and specific guidelines
for overcoming them. As in the analysis from 2018, we are using the
list of 13 indicators for monitoring the implementation of this sus-
tainable development sub-goal, those being:

Number of persons who experienced judicial disputes in the
last 12 months thereby accessing formal, non-formal, alternative
or traditional mechanisms for resolving disputes which they
deem fair;

Number of persons in custody still pending judgement;
Percentage of criminal cases where the defendants had no legal
or other kind of representation in court;

Unfulfilled need for legal aid of the poorest quintile of national
expenditure in the last 12 months, categorized per sex and age
group;

Number of children in custody per 100,000 children population;
Part of the budget of the Legal Sector earmarked for free legal
aid provision;

Average time for resolving civil disputes;

Number of executed requests for legal aid and free of charge

court translators (in criminal and civil procedures) per annum,
per sex of applicant’;

Percentage of persons who trust the Police/Courts;
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V-dem indicators for justice (variations of democracy)/Rule of
Law Index of World Justice Project;

Number of deceased in custody;
Percentage of persons reporting criminal acts;

Number of judgements per type of criminal act - criminality
(for example, rape, murder, physical assault) and features of

both victims and perpetrators (for example, sex, adulthood)

Prior to the analysis, we defined a plan containing possible sourc-
es of data, timetable of intervals for which data will be collected as
well as methodological instruments (questionnaires) for collecting
some of the information.

Data was collected covering the period 2018-2020 from available
and published reports, publications, documents of public institu-
tions in the Republic of North Macedonia and analyses. All sources

of regional and international organizations were also consulted.

Apart from the publicly available data, information on the basic
courts throughout the territory of the country was also collected by
applying the instrument for freedom of public information. Data
was supplied by all courts, with the exception of those in Strumica,
Prilep, Krusevo and Berovo. Limitation of the study was the fact that
the data retrieved from the courts was not unified, subsequently cer-
tain categories of data from specific courts were lacking and could
not be used to provide comprehensive analysis of the state of affairs.

Data was also collected from civic organizations dealing with ac-
cess to justice issue through a questionnaire on various kinds of
legal and paralegal services to vulnerable groups of citizens as well

as the annual and thematic reports related to their work.



Monitoring the Implementation of the Sustainable Development Goal (SDG) 16.3 on National Level

Indicator /1

Number of persons who experienced judicial

disputes in the last 12 months thereby accessing

formal, non-formal, alternative or traditional

mechanisms for resolving disputes which they deem

fair;

Access to justice encompasses access to judicial protection, access
to legal assistance and alternative dispute resolution mechanisms,
but also efficiency of the legal system in meeting the needs of the
citizens related to resolution of disputes. Measuring the degree
of accomplishment of this indicator implies collecting and cross-
examining the data from competent institutions, associations that
render legal aid and citizens who have experienced resolution of
disputes in courts or by applying alternative mechanisms. The
purpose of thisindicatoristoincorporatethe entire scope of available
dispute resolution facilities in civil or criminal justice, including the
alternative manners for resolving disputes. In addition, we strive to
measure access and quality of the procedure/mechanism instead of

the outcome of the procedure.

1.1. Numberof personsconducting proceedings
A) Civil proceedings

For the needs of this study, data was requested from all courts on the
territory of the country thereby providing a more comprehensive
outlook on citizen’s access to courts. The findings of the previous
analysis were based solely on the data received from the largest and
most frequent civil court in Skopje resulting with limited insight
of judicial protection in cases of disputes and the extent to which
women exploited this right. We addressed the courts with several
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questions related to the number of disputes initiated in the period
2018-2020, including segregated data on how many of the lawsuits
were initiated by men and women. Compared with the amount of
received data in the development of the study in 2018, this time the
courts provided more precise data on the number of lawsuits initi-
ated in the period 2018-2020, separated by years. In addition, data
was received on the number of lawsuits initiated per sex which se-
cures a more detailed review of the access to courts for both men
and women in the period analyzed. The data in Table 1 shows that
in a large number of courts the number of initiated civil proceed-
ings involving natural persons is decreasing throughout the years
i.e, the number of initiated proceedings in 2018 is bigger compared
to 2019 and 2020. Difference are obvious in the courts in Struga,
Kumanovo where the reduction is approximately 40% of the proce-
dures in 2020 compared to 2018. With the exception of the court in
Sveti Nikole and Vinica, all of the courts that submitted data show
a reduced number of initiated proceedings in 2020. The health and
economic crises caused by COVID-19 increased the number of legal
problems while the possibility of their fast and efficient resolution
decreases. COVID- 19 significantly increased the gap in accessing
justice that additionally affected inequalities. Legal problems are in-
creased with downsizing, overheads and housing expenses become
difficult to cover, access to healthcare and dealing with other direct
and indirect consequences of the pandemic emerge”. Undoubtedly,
the Covid-19 pandemic affects citizen’s access to justice and their

activities in resolving legal problems.
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On the other hand, associations reported a significant increase
of requests for legal aid during the state of emergency. For exam-
ple, during the longer days of lock-down, emergency state and
COVID-19 protective measures, the intensity of violence increased,
while in the environments with a potential for violence, the imple-
mentation of the measures restricting movement and lockdowns,
only acted as a catalyst for violence.” The limited capacity of the
Social Work Centres and the postponed court hearings in cases re-
lated to domestic violence, contributed to the reduced number of
clients who requested assistance and support.”

9 Analysis of the situation of specific marginalized communities by associations
that work directly with the communities. National Network to End Violence
against Women and Domestic Violence, 2020.

10 Boskova N, Antic D, Bogatinova R.and Gliguroska M. Human Rights of
Marginalized Communities in Covid-19 Conditions: Report on the impact
of the measures dealing with Covid-19 on human rights of the marginalized
communities, 2021.



Monitoring the Implementation of the Sustainable Development Goal (SDG) 16.3 on National Level .

Table 1: Number of initiated civil disputes per year

1.  Berovo

2.  Bitola 1.026 536 1.264 549 926 401
3. Vinica 647 47 684 52 776 66
4. Veles 667 387 558 320 559 303
5. Gevgelija 27 5 26 12 33 6
6.  Gostivar 441 473 297

7. Debar / / /

8.  Delcevo 280 120 225 72 268 95
9. Kavadarci 415 208 300 174 283 182
10. Kicevo 827 595 1.131 471 813 372
11.  Kocani 491 550 467

12.  Kratovo 65 29 85 15 64 25
13.  Kriva Palanka 144 62 175 50 121 48
14.  Kumanovo 1.313 335 757 324 726 307

15.  Krusevo

16.  Negotino 442 143 140 59 74 46
17.  Ohrid 5.894 5.305 4.165

18.  Prilep

19. Radovis 22 43 201 51 224 34
20. Resen 116 31 80 24 81 31
21.  Sveti Nikole 214 72 238 68 295 52
22. Skopje 9.567 10.282 9.532

23. Struga 801 144 548 104 408 114

24.  Strumica

25.  Tetovo 2.641 2.212 2.185
26. Stip / / /

Source: Data received from the courts
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Exercising the right to access to justice implies enabling legal
protection for those citizens who do not have sufficient financial
resources to initiate court proceedings. Consequently the Law
on Litigation, Law on Free Legal Aid and the Law on Court Fees
enable parties to request their exemption from court fees in
civil proceedings. Citizens without financial resources, i.e. those
who based on their general possessions cannot afford the costs
without inflicting damages on their livelihood and the livelihood
of their families, can request from the court to be made exempt
from payment of court fees and the obligation of making advance
payments for the costs of the witnesses, experts and insight,
including the costs for court announcements. If the request for cost
exemption is submitted to the competent court acting in the specific
case, the decision for exemption of litigation costs is adopted by the
first instance court upon the proposal of the party concerned. In the
previous analysis, the Basic Civil Court Skopje replied that it did
not keep records on the number of proceedings for which parties
concerned requested exemption ie. the number of proceedings
with approved request for cost exemptions. For the needs of this
study, some of the courts submitted the requested data available in
Table 2. The data indicate a limited number of proceedings where
citizens were exempt from costs as provided by the courts. With
the exception of the court in Kavadarci, all courts that submitted
data on the number of proceedings where citizens were exempt
from court fees indicate a slight increase in 2020 compared to 2018
which, yet again, shows the impact of Covid-19 pandemic on the
economic means of the citizens in litigation without endangering

their substantial welfare.
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Table 2: Number of proceedings where citizens were exempt from paying fees

1. Berovo
2. Bitola No daté No daté No daté
3. | Vinica 2 1 4 1 No data
4. Veles No daté 1 No data
5. Gevgelija o No data
6.  Gostivar
7. i Debar No data No data No daté
8. Delcevo o} No data
9. iKavadarci 3 1 1 1

10. i Kicevo 5

11. : Kocani

12. : Kratovo o

13. | Kriva Palanka | 4 2 5 2 No data
14. : Kumanovo 10 No data No data
15. : Krusevo

16. : Negotino 3 2 7 2 2

17.  Ohrid

18. | Prilep

19. i Radovis 1 o 2 o) No data
20. i Resen 0 1 1 1 No data
21. : Sveti Nikole o No data
22.  Skopje Civil No data No data No data
23. Struga 1 No data
24. i Strumica
25. i Tetovo No data No data No daté
26. | Stip 3 T 5

Source: Data received from the courts by applying the mechanism of Freedom of Public

Information
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The Law on Free Legal Aid ensures secondary legal assistance by
a lawyer in civil proceedings if the income and property owned by
the person and his/her family requesting the assistance does not
exceed the threshold determined by law. Only Basic Court Nego-
tino provided data on the number of proceedings that took place
in the period concerned where the party was represented by a law-
yer approved by the Ministry of Justice. According to the report on
the efficiency and quality of justice in the countries of the Council
of Europe,” in 25 cases civil courts exempted parties from paying
court fees 2018, which is less compared to the Report 2016 when 35
civil cases were made exempt from payment of costs by the courts.
The same report notes an increase in the number of cases where the
Ministry of Justice approved secondary legal assistance in 2018 - a
total of 80 cases, compared to 2016 when secondary legal assistance
was approved for 65 cases.” With the approval of secondary assis-
tance, the party is assigned free-of-charge lawyer to represent him/
her in all levels of the proceedings and, at the same time, is made ex-
empt from payment of court fees and litigation-related costs such as
expert costs and administrative fees.”” On the other hand, being ex-
empt from court proceedings costs - if, and in case approved by the
court - does not imply free legal aid and representation by a lawyer
in legal proceedings. Therefore, the data received from the courts
and presented in Table 2 does not provide a comprehensive review
of the size of free legal aid received by the citizens in the small num-

ber of cases. In 2020, the amendments of the Law on Court Fees
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were adopted as a result of which the court fees for natural persons
were decreased and limited to 6000 the most. This is a significant
relief for people who want or simply can resolve their legal matters
in court proceedings, although the fact remains that it is not the
only litigation cost. An important aspect is the operational system
of free legal aid enabling full coverage of costs for court proceed-
ings. More detailed information and data related to free legal aid
provided on the basis of the Law on Free Legal Aid are presented

further in the part dealing with Indicator 6 of this analysis.

According to the analysis of the Association ESE, the women sub-
jected to domestic violence had no idea about the costs of the pro-
ceedings i.e., only a small number of them knew the price of the
lawsuit and the judgement, while none of them knew the price of an
appeal procedure or expertise rendered.” Being uninformed about
the possibility for partial or full exemption of costs of proceedings
affected significantly their activity to undertake action and resolve
the legal matter/ or problems faced. In such circumstances some
of the women had to be resourceful because they were left on their
own, completely unaware of the possibility to bear the costs of the
opposed party, and some even gave up or just assumed some of
the required procedures. Practically, the success or failure of women
to turn to court proceedings to resolve problems mainly depended
on the financial resources and their being informed, and rarely on
the possibility of being made exempt of costs, if they previously re

quested cost exemption.

19
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The parties and the other participants in the proceedings whose
language is different to Macedonian language and its Cyrillic al-
phabet, are entitled to use their own language in the course of the
hearings and when undertaking other oral procedural actions in the
court. Those parties and participants in the proceedings are enti-
tled to oral translation in their language of what is said during the
hearing, as well as oral translation of papers used as evidence in
the hearing. If written communication is not possible with a partic-
ipant hard on hearing and speaking, an interpreter will be invited
to communicate with the witness during the proceedings. Smooth
communication with the court in a comprehensive language is a
basic principle of fair trial, therefore when analyzing the data on the
degree of fulfilling access to justice, we asked for data on how often
did parties in civil proceedings use this entitlement in court.
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Table 3: Approved translators and interpreters in civil proceedings

1. | Berovo

2. | Bitola No data No data No data
3. | Vinica ¢} 0o o

4. | Veles No data No data No data
5. | Gevgelija* 41 75 16

6. | Gostivar

7. | Debar No data No data No data
8. | Delcevo o} o] o

9. | Kavadarci 0 0 0

10. | Kicevo No data No data No data
11. | Kocani No data No data No data
12. | Kratovo 0 0 0

13. | Kriva Palanka* 57 44 38
14. | Kumanovo® 325 325 227
15. | Krusevo

16. | Negotino 0 o] 0

17. | Ohrid 11 11 11

18. | Prilep

19. | Radovis 2 18 13
20. | Resen o] o] 0

21. | Sveti Nikole 1 o) o)

22. | Skopje Civil No data No data No data
23. | Struga 154 220 130
24. | Strumica

25. | Tetovo No data No data No data
26. | Stip No data No data No data

Source: Data received from the courts by applying the mechanism of Freedom of Public
Information

*Data from these courts refer to the total number of translators and interpreters engaged in
court proceedings (criminal and civil).
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B) Criminal Proceedings

The data collected by the State Statistical Office in the field of the
judiciary are based on the regular statistical research on reported,
accused and convicted adult and juvenile perpetrators of criminal
offences. Data is summarised according to statistical research of in-
dividual statistical surveys filled in by the competent Public Prose-
cutions and the Basic Courts. The number of criminal cases in the
courts is steadily decreasing.” Previous analysis on the degree of
implementation of goal 16.3 shows that in the period 2012-2017, the
number of accused is from 13,699 to 9,320 in 2017, while in 2018
and 2019 this number decreased to 6,829 and 5,370 respectively,
which is almost half in relation to the previous period of analysis.
Such a predicament affects the total number of accused which is
significantly lower than the previously analyzed period.

Table 4: Reported, accused, convicted adults and juvenile perpetrators of criminal
offences

2018 19.779 6.829 5.857 330
2019 20.106 5.370 4.712 304
2020%

Source: MakStat database of the State Statistical Office
*In the period of finalizing the study, the data for 2020 was still not available

17 Council of Europe. European judicial systems Efficiency and quality of justice,
2020. Accessible on: https://rm.coe.int/en-north-macedonia-2018/16809fe2e7
(visited 1st June 2021).

18 Boskova N, Drndarevska D., Misev S. and Gelevska M. Can the implementation
of goal 16.3 be monitored and to what extent does the Republic of Macedonia
promote rule of law and equal access to justice for all? 2018, pg. 35.
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Thanks to the data from the State Statistical Office the policy for
dealing with crime from various fields can partly be analyzed. The
Table provides general data on the number of reported, accused, and
convicted adult and juvenile perpetrators of criminal offences. The
data on accused adult persons refers to all persons against whom a
criminal procedure was initiated following the filed indictment, pro-
posed indictment or private lawsuit. The total number of convict-
ed adults includes convicted adult persons for any of the sanctions
provided for in the Criminal Code of the Republic of North Macedo-
nia, the persons proclaimed guilty and persons who received court

warnings or educational measures as criminal sanctions.

Regarding access to justice in the criminal-legal field, as required by
this analysis, we requested data from all national courts, including
the Basic Criminal Court Skopje, related to the number of proposed
indictments and indictments submitted to the court and the num-
ber of private criminal lawsuits filed in the period 2018-2020.
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Table 5: Private criminal lawsuits, proposed indictments and indictments per year

1. i Berovo

2. iBitola 100 95 11 254 i 238 175 50 51 49
3.  Vinica 402 | 434 : 489 37 28 31 0 0 0
4. i Veles 59 56 42 1 360 | 391 | 438
5. i Gevgelija 13 24 34 o o) o 144 © 133 | 124
6. | Gostivar 51 63 69 0 o} 0 563

7. i Debar 4 6 / / / 29 29 22
8. i Delcevo 5 1 / / / / 156 @ 133 @ 217
9. i Kavadarci 25 12 18 / / / 215 | 198 | 172
10. | Kicevo 15 13 20 / / / 238 | 194 | 152
11. i Kocani 586

12. : Kratovo 2 2 4 / / / 29 27 31
13. Kriva 1 3 [¢) o] 0 0 185 | 107 | 192

Palanka

14. : Kumanovo 101 87 68 o 0 0 536 | 467 | 392

15. i Krusevo

16. | Negotino 6 6 1 0 0 0 91 104 73

17. - Ohrid 34 35 25 2 4 3 241 | 204 | 221

18. : Prilep

19. i Radovis 14 5 18 1 o 2 42 33 48

20. | Resen 6 7 4 0 0 0 73 75 62

21. SYeti 2 13 2 o o o 162 ¢ 111 | 139
Nikole

22.  Skopje 566 665 i 954 | / / / | 1737 1764 1577

23. | Struga 66 o] o] 0 296 i 264 i 149

24. i Strumica

25. | Tetovo 45 1 102 | 61 / / / 632 i 730 i 923

26. | Stip 76 90 | 129 / / / 282 | 270 | 319

Source: Data received from the courts by applying the mechanism of Freedom of Public
Information
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From the received data on the number of initiated criminal
procedures from various authorized subjects one can conclude that
the number of procedures filed for more serious criminal offences
with the submission of proposed indictments or acts by the Public
Prosecution is significantly bigger. The number shows a changing
trend of criminal prosecution, thus the criminal-legal system gets
involved more often in the prosecution of more serious criminal
offences for which strict imprisonment is envisaged. As in the 2018
analysis, data is lacking on the victims, i.e, their ages, sex, gender,
relation with the perpetrator and other parametres enabling us to
research in greater details the criminal-legal institutional response
in domestic violence cases.

The translation or interpretation of the verbal and written
communication during the proceedings is of essential importance
for the persons subject to the criminal proceedings enabling them
to get acquainted with the criminal indictment or the accusation
against them. According to the UN Human Rights Committee, this
right is “of special significance in cases where being unfamiliar
with or having difficulties in understanding the language used in
the court may present a major obstacle in exercising the rights of
the defence”.” Not securing an interpreter for criminal proceedings
constitutes a violation of the right to fair trial guaranteed by Article
6 of the European Convention of Human Rights. Lacking the data
on the number of proceedings with secured translation makes one
wonder whether and in what manner the accused and the other
participants in the procedure exercise their right in the course of
the proceedings.

25
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Table 6: Number of engaged translators and interpreters in criminal proceedings

1.  Berovo

2. Bitola

3.  Vinica 2 1 4 1 1 3 No data
4. Veles No data 3 1 0 No data
5. i Gevgelija 0 o No data
6.  Gostivar
7. i Debar No data No data No data
8.  Delcevo 0 o No data
9. i Kavadarci 3 1 1 3 1 1

10. : Kicevo 7 5 9

11. : Kocani

12. | Kratovo [¢) ¢)

13. E;g;ka 4 2 5 4 2 3 No data
14. : Kumanovo 10 No data No data
15. : Krusevo

16. : Negotino 3 2 7 3 2 7 3 2 7
17.  Ohrid

18. | Prilep

19. | Radovis 1 o) 2 1 o] 2 No data
20. | Resen o 1 1 0 1 1 No data
21. : Sveti Nikole 0 0 No data
22. | Skopje Civil No data No data No data
23. | Struga 1 1 No data
24. i Strumica
25. : Tetovo No data No data No data
26.  Stip 5 1 5

Source: Data received from the courts by applying the mechanism of Freedom of Public
Information
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Data retrieved from the courts show that the courts do not keep
clear and consistent statistics on this issue therefore only 13 courts
provided data on the number of proceedings where the parties
exercised their right to a translator and interpreter. According to
the data received from the courts that keep such records, one can
conclude that parties in a limited number of proceedings used
the right to a translator and interpreter. This data - if analyzed in
context of the research findings pinpointing that a limited number
of participants in court proceedings fully understand court advice in
terms of their rights, including the right to a translator or interpreter
- leads to the conclusion that the need for translators is greater than
that exercised as a right.

Alternative mechanisms for resolving disputes

Alternative dispute resolution is one of the ways to solve a legal
dispute between two or more natural or legal persons by means of
defining a mutually acceptable solution. When analyzing access
to justice in the country, one must consider the availability of
alternative mechanisms for resolving civil disputes, the access
to such mechanisms, and the efficiency and frequency of using
such mechanisms by the citizens. Dispute resolution by means
of applying alternative mechanisms can save both resources and
time of persons with legal disputes or disagreement on a given
issue, thereby enabling them the possibility to participate in the
process, controlling the events, respecting the dignity of the other
party (above all by not having winners and losers at the end of the

process), and, most importantly, it builds confidence.
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Mediation and arbitration are two mechanisms for alternative
dispute resolution. According to the Mediation Law, mediation is
every facilitation - regardless of its name - in the resolution of a
disputed relation in a mediation procedure enabling the disputed
parties to resolve the dispute by means of negotiations, amicably,
with the assistance of one or more licensed mediators.” The Ministry
of Justice keeps the Register of Mediators in the Republic of North
Macedonia, according to which the number of mediators in the last
few years has increased to 44 mediators, compared to 29 mediators
in 2018. Successful amicable dispute resolution through mediation
are entered in the Register for evidence of mediation procedures
kept by the Ministry of Justice.

The previous analysis covering the period 2016-2018 showed an
increase in the number of initiated civil procedures. In the period
2018-2020, the number of citizens who commenced with resolving
disputes in courts has decreased compared to the previous period
of analysis. In comparison, in the Basic Civil Court, in 2017, 43,524
procedures were initiated, while in 2018-9,567; in 2019-10,282, and
in 2020- 9,532. If the numbers of initiated and resolved disputes by
means of mediation are compared, one cannot conclude that the re-
duction in number of lawsuits is a result of increased application of
mediation, regardless of the fact that in 2020 the number of resolved

disputes through mediation was doubled in comparison to 2018.
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Table 7: Number of initiated mediation procedures and accomplished agreements

per year
2018 309 122
2019 100 19
2020 364 226

Source: Data received from the Ministry of Justice®

Data covering the period 2016-2018 indicates a growing trend of ini-
tiated and agreements achieved in a mediation procedure as a result
of the amendments of the Litigation Law from 2015 that stipulates
mandatory mediation before commencing with a dispute. In com-
mercial disputes with monetary claims exceeding 1,000,000 denars,
initiated in court with a lawsuit, the parties are obliged to try to re-
solve the dispute through mediation before submitting the lawsuit.
The data received from the Ministry of Justice does not indicate the
number of initiated and finalized settlements between natural per-
sons that had no legal obligation to undergo a mediation procedure
as a requirement for court proceedings. In any case, the increase in
number of initiated and mediation resolved cases speaks in favour
of the fact that citizens are becoming aware of the benefits of alter-

native resolution of their legal problems.

The Law on Amicable Settlements of Labour Disputes regulates the
manner and procedure for amicable resolution of collective labour
disputes through reconciliation and separate individual labour dis-
putes concerning cancelling of employment contracts and non-pay-
ment of salary through arbitration.”” Citizens have a possibility to

22 Republic of North Macedonia, Ministry of Justice. Notification UP1 No.: 19-
1368/2021 dated 29.06.2021.

23 Official Gazette of the Republic of Macedonia No.: 87/2007; 27/2014; 102/2014;
30/2016. Law on Amicable Resolution of Labour Disputes, Articles 1, 3 and 4.
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resolve other individual labour disputes in a mediation procedure.
The Ministry of Labour and Social Policy keeps the Register of Con-
ciliators and Arbitrators, and according to the available informa-
tion, the Republic of North Macedonia has a total of 60 registered
licensed conciliators and arbitrators. This Ministry is also responsi-
ble for the overall expert and administrative support and for man-
aging the mechanisms for amicable resolution of labour disputes.
Data on the number of initiated proposals for amicable resolution
of disputes and the number of resolved procedures is not publicly
available on the website of the Ministry of Labour and Social Poli-
cy. By requesting access to free public information, we tried to find
the accurate data segregated by year as to analyze the trend of use
of this mechanism, and also to compare the situation with that of
previous periods. According to the response of the Ministry of La-
bour and Social Policy, the ministry is not competent to keep such
records.

Some of the courts, apart from the total number of initiated civil
proceedings, submitted data segregated by field. The conclusion
derived from such data is that in specific courts citizens often re-
quest protection for labour-related issues. For example, in Civil
Court Skopje, in 2018, 8,5% of the total number of received cases
were from the field of labour relations, while in 2019 and 2020 the
numbers are 9,8% and 12% respectively. The effects of the econom-
ic crisis caused by Covid-19 can be spotted from the received data.
In the second and third quarter of 2020, approximately 26,000 jobs
were lost cumulatively compared to the first quarter of 2020, i.e, in

average approximately 7,500 jobs were lost compared to the same
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period in 2019.” Hence the conclusion that although in 2020 there
was general decrease of initiated civil proceedings compared to pre-
vious years, the increase of procedures for protection of labour-re-
lated rights seems evident. Bearing in mind the fact that usually
the low-paid workers are those who lost their jobs without a writ-
ten employment contract” out of whom are mostly nationally paid
workers, one can assume that the scope of legal issues in this field
is much greater, and that a significant number of citizens have not

undertaken legal action to resolve their problems.

Data illustrates the low level of awareness and knowledge of the
citizens to use alternative means to resolve disputes, but also lack
of promotion of these mechanisms as a fast and efficient way to re-
solve disputes. The Strategy for Judicial Reform stresses the need
to explain the legal framework in order to improve the use of these
mechanisms.” Data is lacking on the number of cases where the cit-
izens could have initiated mediation before going to court, as well
as on the number of cases in which mediation was mandatory be-
fore going to court and where the dispute was successfully resolved
through mediation. Lack of transparency on the part of the institu-
tions regarding their competence to resolve disputes amicably con-
tributes to the low level of knowledge and citizens being informed

about the existence of alternative means of resolving disputes.

N
(92

Finance Think. Vulnerable Workers Following the Corona-toboggan, 2021.
Accessible at: https:;//www.financethink.mk/wp-content/uploads/2021/06/
PolicyBrief_no.50-MK-1.pdf

26 Ibid.

27 Government of the Republic of Macedonia, Strategy on Judicial Reform Sector
of the Republic of Macedonia 2017-2022, page 30.
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Perception of fair procedures

The rights determined by law are minimum requirements for the
protection of violation of civil rights by the State or any other third
party. Rights imply responsibility and obligation that individuals
need to adhere to in the community and society. The starting point
of exercising and protecting a specific right through court proceed-
ings or other means of resolving legal issues is to enshrine it in the
law. The perception of (un)fair procedure for resolving legal prob-
lems of the citizens is one of the criteria for assessing access to jus-
tice and implementing sub-goal 16.3. When parties perceive court
proceedings as fair, they will respect and adhere to the decision
and its execution regardless of whether they were successful in
the procedure.

The outcome from the formal procedures is victory for one side and
loss for the other, hence analysis of several elements is required as
to have better understanding of the fairness of the procedure, and
not just the subjective feeling of content from the outcome of the
procedure of the involved parties. Measuring the fairness of the
procedures, regardless of whether they are formal or alternative,
can be done through several parametres. Public survey is one of
the ways to collect information on the fairness of procedures for
dispute resolution. Other elements however, should also be subject
of analysis for example, analysis of laws and institutional respon-
siveness; analysis of civic organizations on the operation of formal
and alternative mechanisms for dispute resolution; interviews and

focus-groups with judges and other decision-making bodies.

Legal framework should envisage clear rules and standards on the
manner, procedure, time and institution where citizens can exercise
their rights. The Constitution ensures civil, political, economic, so-
cial and cultural rights that are further regulated with specific sub-
stantial and litigation laws, including judicial protection in case of
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violation of these rights. The absence of clear rules and standards
results with arbitrary and discriminatory actions by the authorities.
For example, as a result of the legal gap within of the Law on Person-
al Records regarding the clear regulation of the procedure for legal
recognition of gender of transgender persons, different decisions
were adopted by the Personal Records Administration in same or
similar situations hence some of the people can exercise their right,
while others have been waiting for a whole decade.

Fair procedures are also ensured with the laws that do not produce
or support discrimination. The laws, rules and standards should
enable equal rights for all individuals, especially for the vulnera-
ble categories. For example, the provision of the Criminal Code that
prohibits rape does not recognize rape executed in context of mar-
riage, although research has proved that this form of violence is one
of the ways of controlling women by their partners. According to
the research on wellbeing and security of women conducted by the
OSCE, sexual harassment in partner relations is frequent and wide-
ly accepted in society as normal behaviour. Respondents replied
that they would never think to report a case when they were forced
into having sex with their partner because they believe that the idea
of marital rape is absurd.”” Therefore, it is important to eliminate
formal discrimination as a precondition for accomplishing substan-

tial equality.

To find a solution to their legal problems, citizens need to be in-
formed about their rights and obligations so that they can un-
dertake action in case their rights are violated or if they cannot ac-

complish a right guaranteed by law. Usually, vulnerable categories
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of citizens do not exercise their rights as a result of the low level of
education and/or lack of information and resources to act and ac-
complish their rights. The largest part of legal literacy and strength-
ening of citizens is performed through activities directed towards
the citizens, especially the most vulnerable groups.”” By developing
videos, printed material, direct meetings and training, citizens re-
ceive information on the contents of the laws, available mechanisms
for resolving legal problems, accessible forms of legal aid and other
information adapted in a language and contents comprehensible
for the general public, especially for the needs of the marginalized
communities. Therefore civic organizations are instrumental in se-
curing access to justice and creating the perception of fairness in re-
solving legal problems. Several research projects show that citizens,
especially the marginalized communities, first address associations
when they have legal issues thus making them a significant link in
dissemination of information to the communities.

Governmental institutions are responsible to inform the citizens
about their rights. This analysis, as many other previous research,
confirms the weak institutional capacity to collect, process and
publish data that will help citizens improve their access to justice.
Hence, strengthening institutional capacities and improving the
manner of informing citizens is necessary to overcome the current
limited and complicated way of doing so. According to the data sub-
mitted for evaluation of the judicial system 2018-2020 to the Com-
mission for Judicial Efficiency of the Council of Europe, citizens
have access to information on their rights through the databases
of the State. In practice, these databases of laws with updated texts
of amended laws are commercial and not accessible to the citizens.

These platforms are often used by legal practitioners and their use
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secures advance knowledge in the legal field in order to search its
data. Publicity of case law is secured exclusively by publishing the
decisions on the website of the court as well as by publishing the
Case Law Bulletins. Other forms of publicity (apart from the Bulle-
tin) such as various publications reflecting and analyzing case law
or reports from meetings of for expert cooperation with basic courts
organized by the Court are not implemented.” The obligation of the
state to inform the citizens about the legal standards is stressed in
the reports of the international human rights bodies that demand
translation and wide-spread dissemination of key findings and de-
cisions of the bodies.” Thus, it is not enough to publish the law or
the court decision. On the contrary, it is important for the citizens to
acquire clear and easy understandable information on their rights,
including the manner, procedure and institutions responsible for

delivering those rights.

Citizens who are familiar with their fundamental rights and obliga-
tions and the manner in which they can resolve their legal problem
still need expert legal assistance in order to navigate through the
judicial system or the procedures in front of other administrative
bodies. Fair procedure implies possibility for citizens to acquire pro-
fessional legal advice and/or representation so that they can make
an informed decision to protect their rights and interests. This
includes free legal aid in cases when people cannot afford to pay
for the legal services. In line with the legal framework, the State is
obliged to secure legal services for those who cannot afford such

a service, but in reality only some of the citizens have access and
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receive free legal aid funded by the State (for more information, see
Indicator 8).

Citizens should have the right to efficiently present the case so that
the judge, arbitrator or mediator can make a fair decision. Prop-
erly and fully determining the actual situation is only possible
through presenting the arguments, facts, the possibility to call
witnesses, expert and professional persons and introduce new
evidence. Litigation laws (Law on Litigation and the Law on Crim-
inal Procedure) provide for mandatory presence of a properly invit-
ed witness by the court. Should the witness fail to appear and justify
his/her absence, the court may enforce summoning the witness and
sanction him/her with a monetary fine. In practice, judges almost
never apply this measure which was confirmed by the monitoring
of trials in seven courts in the Republic of Macedonia in the course
of seven months in 2016 when only one such measure was applied
- enforced summoning of witnesses although the absence of wit-
nesses is a frequent reason for postponing hearings.”” Absence of
witnesses is often the cause for postponing hearings that affects
the timetable for proceedings. These absences, to a great extent, are
due to the poor performance of the delivery services and not ex-
hausting the resources of the MIA in addressing and summoning
these persons.”” Subsequently, the right of the parties to present all
evidence in the procedure is limited.

Institutions are obligated to secure communication with the parties
in the language that they understand. Provision from the litigation
laws stipulates the courts to provide mandatory advisory instruc-

tion on the right to use a translator or interpreter if they do not un-
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derstand the language of the proceedings. Refusal of the court to
secure interpretation is an essential violation of the procedure and
constitutes grounds for dismissing the decision in front of a higher
court.” Data received from the courts show that some of them do
not have data on the number of interpreters hired in the proceed-
ings, while the number of translators hired in court proceedings in
courts with competence in places at the border places where people
commute but do not speak Macedonian language is quite signifi-
cant. According to the findings of the research from 2108, out of 498
citizens who experienced court proceedings, only a quarter (25%)
understood the advice related to the right in the course of the pro-
ceedings (including the right to translator or interpreter) given by
the judge. 44% stated that the judge only listed the rights of the par-
ticipants in the procedure without explanation, while 31% respond-
ed that the rights of the participants in the proceedings were not
explained in a comprehensive manner.”” Data collected from the
courts for the purposes of this analysis show that the citizens used
the right to translator or interpreter in a small number of proceed-

ings.

Impartial performance of judges is key for securing fair proceed-
ings. Litigation laws provide the possibility for exempting judges
should circumstance exists that could affect impartiality of the spe-
cific case. The perception for fair court proceedings results from the
actions of the courts and judges as individuals and legal-political, so-
cial and economic context in which the courts operate. The manner
of appointment and dismissal of judges affects citizens’ perceptions

of the judicial system and the operation of the courts. Hence, the ex-
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istence of legal instruments and practices that will make judges free
from political and partisan pressures, as well as from voluntary dis-
missals for made decisions and proceedings, unless it is a matter of
incompetence and corruption, is necessary. Two subsequent years,
the Republic of North Macedonia is stagnating in the fight against
corruption hence in the rankings of the Transparency International
Index. The last analysis from 2020 indicates that North Macedonia
dropped to place 111 in relations with the previous year, i.e,, in 2018
it was in place 93 on a list of 180 countries which puts it in the cat-
egory of countries with a high rate of corruption.” Research of fair
and equitable trial points out that 71% of the respondents deem that
the courts do not treat all participants in the proceedings equally,
while only 3% believe that judges abide by the principle of objectiv-
ity and impartiality in performing his/her duty.” The same research
showed high 93% mistrust in the judicial system in the Republic of
North Macedonia.

One of the key criteria on the quality of judicial justice is also the
manner in which court decisions are elaborated. National litiga-
tion laws provide for a decision with an elaboration adopted by
whatever institution. The quality of a given court decision however,
is not just an issue of form and procedure, but also a rule of law is-
sue.”” According to the interpretation of Article 6 of the ECHR, that
regulates the right to fair trial, inevitable elements of judicial justice
are contents, clarity and elaboration of court decisions and their
efficient execution. A well-elaborated decision needs to inform the
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parties concerned about the facts of the case; provide explanation
on the basis of which the decision was adopted; quote the law that
it stems from and state the final decision. The quality of the elabo-
ration affects the perception of the parties on whether the decision
was based on relevant facts and enforced laws or the decision was
biased and thus inappropriate. In case of dissatisfaction with the de-
cision, litigation laws provide the opportunity for an appeal sending
the first instance court decision to higher instances for re-examin-

ing and thus affecting the perception of just procedures.

The conclusion from the available sources of the research conduct-
ed by the civic organizations is that the respondents are usually not
satisfied with the outcome of the procedures and that is not suffi-
cient to measure the fairness of the proceedings. Two out of five
respondents were not satisfied with the outcome and one-fifth were
very unsatisfied. This means that three out of five respondents were
not satisfied with the outcome although they apparently tried active-
ly to resolve the problem.”” The satisfaction with the proceedings
and the perception of its fairness is related to the outcome of the
opposed party. Subsequently, on the question whether they deem
the outcome fair for all parties concerned, more than two thirds of
the respondents believed that the outcome was not fair." The per-
ception of unfairness affects the motivation of citizens to act and
resolve their legal problems and the trust in the institutions, which
is one of the key factors of access to justice. The negative opinions
and the low confidence in the judicial system of the marginalized
communities are usually based on personal experience, since more
than a third of the sex workers and more than three quarters of the

drug-users - some time in their life - were part of court proceedings
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in the capacity of an accused party or a defendant or they appeared

in the proceedings as victims.”

For the purpose of stressing the growing importance of developing
good quality policies pertaining to the courts and the judiciary in
general, the Commission for the Efficiency of Justice of the Council
of Europe established a special working group and adopted a list
of issues to promote quality of justice and courts that will serve as
tools for courts to be able to measure the quality of their operation.
According to the questionnaire of the Commission, citizen’s trust in
the judiciary is measured also through the accessibility of the com-
pensation system in case the proceedings last too long, non-exe-
cution of court decisions, unlawful detention, wrongful conviction
and other cases that provide for compensation of inflicted damag-
es. The Supreme Court decides upon a request for violation of the
right to a trial within reasonable time, in first and second instance,
in proceedings determined by law in the courts of the Republic of
North Macedonia, as stipulated by the rules and principles of the
European Convention on Human Rights and Fundamental Free-
doms and stemming from the case law of the European Court of
Human Rights. Until the end of this study, the last available data on
the number of resolved proceedings within reasonable time was for
2018 when the Supreme Court received 307, but solved 572 cases of
violations of the right to trial within reasonable time.”* As compen-

sation for this violation, a total amount of 73,998 Euros were paid

42 Cekovski I, Dimitrievski V. Legal needs and access to justice of people injecting
drugs and sex workers, Skopje, 2017, p. 121.

43 Council of Europe. European judicial systems Efficiency and quality of justice,
2018 p.222. Accessible at: https://rm.coe.int/rapport-avec-couv-18-09-2018-
en/16808defgc.

44 Supreme Court of the Republic of Macedonia. Report on the operation of the

Supreme Court of the Republic of Macedonia for 2018. Accessible at: https://
bit.ly/3vnzkMh
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to the initiators.” Compared with the previous period of analysis
(2014-2016), the number of unresolved cases in 2018 was reduced for
approximately 30%.

Citizens’ dissatisfaction with the resolution of specific legal issues
is also measured by the number of complaints submitted by the cit-
izens to the Ombudsman’s Office. The Ombudsman is competent
to act and undertake measures to protect citizens from unjustified
postponements of proceedings, thereby respecting the principle of
having a trial within reasonable time and negligent and irrespon-
sible work of judicial services, and not violating the principles of
independent and autonomous performance of the judicial power.*

Table 8: Number of received and resolved Ombudsman cases per year

2018 3.458 4.482 945
2019 3.453 4.705 639
2020 2.448 2.931 406

Source: Annual reports of the Ombudsman

Judicial complaints in all the years subject of this analysis are dom-
inant in relations to other kinds of complaints, while according to
the Ombudsman, citizens most often pinpoint that they face signif-
icant difficulties in exercising their rights due to the long-lasting
proceedings in front of the Administrative Court, first and second
instance courts, Public Prosecution, Judicial Council of the Repub-
lic of North Macedonia, as well as the protection of the right to a
trial within reasonable time under the competence of the Supreme

45 Council of Europe. European judicial systems Efficiency and quality of justice,
2018 p.22. Accessible at: https://rm.coe.int/rapport-avec-couv-18-09-2018-
en/16808defgc.

46 Official Gazette of the Republic of Macedonia No.: 60/2003;143/2008; 114/2009;
181/2016; 189/2016; 35/2018. Ombudsman Law, Article 12.
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Court of the Republic of North Macedonia.”” In 2019, the number
of complaints pertaining to unduly decisions upon request for pro-
tecting the right to trial within reasonable time - which is under the
jurisdiction of the Supreme Court of the Republic of North Mace-
donia increased thereby indicating that the mechanism for protect-
ing the rights of the citizens in accessing justice is not efficient and
does not fulfill the goal for its existence in national legislation. Cit-
izens’ dissatisfaction with the judicial system is also reflected in an
increased number of complaints related to proceedings initiated in
the Judicial Council of the Republic of North Macedonia for not
receiving prompt and sufficiently elaborated answers by the Coun-
cil. Citizens continue to complain on the performance of courts and
specific judges stating that court decisions are biased, selective, are
politically motivated and other forms of influence making their op-
eration unprofessional, incompetent and not in line with the posi-
tive legal provisions.” Ombudsman complaints in the field of the
judiciary dominate in 2020 as well, although the general impression
is that the citizens had reduced activities in demanding their rights
due to the crisis caused by the pandemic. Most of the complaints
in this field pertain to requesting protection due to trial postpone-
ments, while the proceedings in such cases indicated that the post-
ponements were actually due to Covid-19 situation on the basis of
a court decision adopted by Judicial Council of the RNM in condi-

tions of increased danger from the Covid-19 virus.
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Indicator /2

Number of persons in custody still pending

judgement

Legal limitation of freedom is implemented through imprisonment
imposed with a final court decision as a response to a behaviour
violating and endangering the rights of others or the overall
community. The new trends in theory and practice aim to promote
restitutive instead of retributive penal policy, and in the countries
around the World, efforts are made to find alternatives for prison
sentences which - from today’s perspective - seems archaic
and outdated sanctioning, empirically proven as inefficient for
meeting its goals, while in some case it could be quite counter-
productive.”” Determining the measure custody prior to trial limits
the presumption of innocence principle and one’s right to freedom
and security. Based on the presumption of innocence principle,
a person is presumed innocent until proven guilty by means of a
final court decision. According to the standards of the European
Court of Human Rights and the provisions of the Law on Criminal
Procedure, custody should be imposed by a competent court as
short as possible, in a predictable and just procedure and only as
the last resort when all other measures for securing smooth criminal

proceedings would not achieve the desired outcome.

The data submitted to World Prison Brief by the Administration for
Execution of Sanctions shows the situation of the prison popula-
tion versus people in custody. The data indicates that the number of

people in custody in North Macedonia increases in the period 2000-

50 Petrovska N. Avramovski D. Measure custody in national and European
practice.  Accessible at:  https://fosm.mk/wp-content/uploads/2020/06/
merkata-pritvor-pomeg%cc%81u-domashnata-i-evropskata-praksa.pdf
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2010, while in the period 2010-2020 the number decreases, although
the number of imposed custody is higher than in the last decade.

Table 9. Number of custody measure per year

2000 224 16,1 % 11
2005 260 12,2 % 13
2010 474 18,8 % 23
2020 303 14,3% 15

According to the annual statistics of prison population in the Mem-
ber-States of the Council of Europe, North Macedonia is placed in
the category of countries with medium rate of prison population
on 100,000 inhabitants, which is close to the European average. Ac-
cording to the same report, our country is 25% below the European
average when women inmates are concerned, and 25% above the Eu-

ropean average for senior inmates, i.e,, persons over 50 years old.”

The Administration for Execution of Sanctions does not publish its
reports therefore we requested free access to public information to
get a more detailed insight of the data, but we received only the an-
nual reports for 2018 and 2019. The total number of persons serving
sentences in penitentiary intuitions on 31.12.2018 was 2,759 which
is reduced compared to previous years, i.e,, on 31.12.2016 2,968 per-
sons were imprisoned, while on 31.12.2015 the national penitentiary
institutions had 3,087 convicted inmates serving prison sentences.”

51 Council of Europe, Annual Penal Statistic SPACE I - PrisonPopulationSurvey
2020.

52 Administration for Execution of Sanctions. Annual report of the Administration
for Execution of Sanctions for 2018.
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Table 10: Number of persons in custody and convicted persons per year and age

2018 o 302 10 1.954

2019 o 301 3 1.938

Source: Annual reports of the Administration for Execution of Sanctions for 2018 and 2019

We also analyzed the data available in Makstat database of the State
Statistical Office related to the length and the status of procedures
of persons under the measure custody. Until the publishing of this
study, data for 2018 and 2019 were available, but the data from 2020
was still not published

Table 11: Number of persons reported and in custody according to length of
custody per year

2018 12 28 45 56 63 107 311
2019 7 23 22 66 78 101 297
2020

Source: Perpetrators of criminal acts according to the State Statistical Office

Table 12: Number of persons accused and in custody according to the length of
custody per year

2018 11 40 25 42 13 118 249
2019 23 33 25 21 9 134 245
2020

Source: Perpetrators of criminal acts according to the State Statistical Office
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Data in the tables indicate show some deviation in the data of both
institutions. The reason for that is the different presentation of data.
The Administration for Execution of Sanctions publishes summa-
rized data on the number of persons in custody regardless of the
phase of the procedure when custody was imposed, while the num-
ber of convicted persons is presented at the intersection of three
intervals throughout the year. The State Statistical Office publishes
data on the number of persons in custody in different phase of the
criminal procedure, i.e, number of persons reported and in custody
and the number of persons accused and in custody. According to
tables 8 and 9, in both cases of reported and accused persons, the
majority - almost half - are the cases when custody was imposed
for more than three months. As in the previous period of analysis,
the practice of applying longer custody periods is obvious, espe-
cially for persons with initiated criminal procedures which affects
the number of total persons in custody in relations to the total pris-
on population. In case of ungrounded detention, citizens can file
lawsuits for compensation of damage inflicted for the time spent in
custody. According to the analysis of the Association for protection
and improvement of human freedoms and rights “Witness”, in the
period 2007-2016, 74 decisions for compensation of damages inflict-
ed due to ungrounded detention were adopted by the courts in Re-
public of Macedonia.

The general statement stemming from the action of the Ombuds-
man in cases of violation of the rights of persons in custody and
convicted is that the situation is similar every tear subject of this
analysis, and hardly vary from the already identified problems in
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the previous period of analysis (2012-2017). The issues such as: gen-
eral accommodation in the institutions, healthcare, food, hygiene
and sanitary conditions are still present. In 2018, most of the com-
plaints submitted were related to healthcare and treatment of con-
victed persons and persons in custody. The complaints were related
to untimely care and absence of ongoing healthcare, poor and insuf-
ficiently equipped prison clinics with appropriate medical devices
and medicaments, and the problem of irregular or delayed check-

ups is also stressed.

Some of the unsatisfied citizens put in custody, sought protection
of their human rights in front of the European Court for Human
Rights. Precisely, in the period 1959-2019, the European Court of
Human Rights determined that the State violated Article 5 that
guarantees the right to freedom and security. Most disputed issues
in the case law of ECHR referred to North Macedonia are the long
duration of custody, continuation of custody without sufficient and
relevant reasons, the frequent practice of imposing collectively ad-
opted custody decisions instead of taking individual approaches for
each case separately, violation of the principle equality of arms and
absence of oral hearing in the procedure for extending the custody
measure as well as the speed of deciding extended custody com-
plaints by the second instance court.

Numerous statements made by various parties on the manner, crite-
ria and length of the imposed measure custody, did not contribute to
any significant improvement of the situation and the introduction
of alternative measures for securing the presence of the accused
while the measure custody to be applied only in exceptional cases.
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Indicator /3

Percentage of criminal cases where the

accused had no legal or other kind of

representative in court

Legal aid is an essential element of a fair, humane and efficient
criminal-legal system based on the rule of law.”* Every person ac-
cused in a criminal procedure is entitled to defend himself/herself
personally or to hire a lawyer of his/her choice and if he/she does
not have resources to pay legal representation, he/she has the right
to acquire free legal aid when the interests of justice demand so.
The suspect or the accused for a given criminal act has the right
to counsel in the course of the whole criminal procedure against
him/her. The Law on Criminal Procedure regulates the mandato-
ry defence in cases when the accused - due to disability or other
circumstances - is not capable of defending himself/herself or is
criminally prosecuted for an act that prescribes life-long sentence.
In such cases, the law demands an obligatory defence lawyer from
the very first examination. Mandatory defence is also determined
for detained persons during the custody period, persons who are
judged in absence, persons who are prosecuted for criminal offenc-
es for which ten-year imprisonment is envisaged, and even more
severe when the indictment act was submitted. The law provides for
the President of the Court - in the line of duty - to appoint a lawyer
if the accused does not secure a defence-lawyer on his/her own in
cases of mandatory defence. The defence-lawyer will be appointed
for the further course of the criminal procedure until the verdict be-

56 United Nations Office on Drugs and Crime. United Nations Principles and
Guidelines on Access to Legal Aid in Criminal Justice Systems (A/67/458).

57 Article 6 ECHR.
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comes final. In addition, in cases when conditions for mandatory
defence are not met, the accused who is poor and cannot cover the
costs for his/her defence, has the right to request a defence-counsel
paid by the budget of the Republic of North Macedonia. In such
circumstance, an estimation will be made to see if a defence-counsel
will be needed to meet the interests of the justice, bearing in mind,
especially, the severity of the criminal offence and the complexity of
the case. In such cases, upon the request of the accused, the judge
of the preliminary procedure or the President of the Council will de-
cide, while the defence-lawyer will be appointed by the President of
the Court. The Law on Free Legal Aid excludes the defence-costs for
criminal and misdemeanor procedures, while practice shows that
victims of criminal acts are faced with challenges when requiring
legal aid funded from the Budget.

For the needs of the analysis, we collected data from the courts. Their
response varied, but they did submit data on the number of initiated
criminal cases in the period 2018-2020 separated per year. To have
an understanding about the number of criminal cases where the
accused had no legal or other kind of representation, we requested
data on the number of procedures where a defence-counsel was
appointed in the line of duty i.e. defence-councel due to the right

due to poverty.
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Table 13: Number of lawyers appointed by the court

1.  Berovo

2. iBitola 29 34 o o) 0 504 | 384 | 250
3. i Vinica 2 1 1 0 0 0 439 i 462 | 520
4. i Veles 59 56 42 1 360 | 391 | 438
5. Gevgelija 13 24 34 o o o 144 i 133 124
6. | Gostivar 51 63 69 o) o) 0 563

7. Debar 4 6 1 / / / 29 29 22
8. Delcevo 5 1 / / / / 156 | 133 | 217
9. Kavadarci 25 12 18 / / / 215 | 198 @ 172
10. | Kicevo 15 13 20 / / / 238 | 194 | 152
11. i Kocani 586

12. | Kratovo 2 2 4 / / / 29 27 31
13.  Kriva 1 3 0 185 107 192

Palanka

14. i Kumanovo 101 87 68 0 0 0 536 | 467 i 392
15. i Krusevo

16. : Negotino 6 6 1 0 0 o] 91 104 73
17. : Ohrid 34 35 25 2 4 3 241 | 204 @ 221
18. | Prilep

19. i Radovis 14 5 18 1 o) 2 42 33 48
20.  Resen 6 7 4 0 o) o 73 75 62
21. : Sv. Nikole 2 13 2 o) o) o) 162 111 | 139
22.  Skopje 566 | 665 | 954 / / / | 1737 1764 1577
23. : Struga 66 0 o] o] 296 | 264 | 149
24. : Strumica

25.  Tetovo 45 102 61 / / / 632 i 730 | 923
26. : Stip 76 90 129 |/ / 282 1270 319
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Data indicates the number of cases in front of specific courts where
the accused were represented by a defence-counsel appointed in
the line of duty. Data on the number of procedures where the ac-
cused engaged defence-counsel of their own choice is lacking i.e,
the number of procedures where the accused had no defence-coun-
sel. The general conclusion is that in all courts, in the period of the
analysis, the accused who did not have the opportunity to engage
and could not afford to pay for a defence-counsel in cases where
the defence was obligatory, received defence-counsel in the line of
duty. However, the number of defence-counsels engaged in the line
of duty is insignificant in comparison with the number of initiated
procedures that same year. Bearing in mind the fact that the criteria
for appointing defence-counsels in the line of duty are limited, the
small number of cases where the accused had their defence covered
by the Budget is quite logical. Nevertheless, most of the initiated
criminal cases refer to proceedings filed in private criminal law-
suits or proposed indictment which, according to the law does not
imply representation in the line of duty, thus the conclusion that
most of the accused represent themselves or with a defence lawyer
engaged and paid by themselves. On the other hand and consider-
ing the fact that according to the data of the State Statistical Office
for 2019, a quarter or 455,600 persons live in poverty™, engaging a
defence-counsel on their own would constitute a serious threat to
the livelihood of these citizens, which leads to the conclusion that
they had no defence-counsel in the proceedings. In addition, the
pandemic in 2020 caused even greater poverty thereby increasing
inequalities, and access to justice for the vulnerable and marginal-
ized groups accordingly.

5l
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Every suspect or person accused for whatever criminal offence, has
the right to defence counselling, hence exercising this right can-
not be subject to the affluence of the citizen regardless of wheth-
er the conditions for mandatory defence-counselling are fulfilled.
Considering the fact that a quarter of the citizens live in poverty, it
can hardly be expected for them to cover their defence costs. Sub-
sequently, not enabling the right to defence for the poor is actually
violating the right to fair trial and limiting access to justice. This
is especially important for the communities that are criminalized
through the law or institutional practice such as the sex workers and
the drug-users. The associations that work with these communities
report that 30-40% of the legal problems faced by these communi-
ties in the last three years are from the field of criminal law.”” The
State is obliged to provide legal aid also to people living in rural,
remote and socio-economically underdeveloped areas of the coun-
try, especially to those belonging to the marginalized communities.
Special measure should be undertaken to secure significant access
to justice for women, children and other groups with specific needs,
including the elderly, minority groups, the disabled, people living
with HIV, drug-users, migrants, asylum-seekers and other vulnera-

ble groups.

Data retrieved from the courts show that in the period 2018-2020,
only 12 persons received defence counsel for the poor in three
courts. More precisely, in the Basic Court Veles in 2019, one per-
son received defence counselling covered by the Budget although it
was not obligatory, in the Basic Court Radovis in 2018, one person
as well, while in 2020 two persons received defence counsel for the

poor and the Basic Court Ohrid approved defence-counsel for the
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poor to two persons in 2018, to four persons in 2019 and to three
persons in 2020. Basic Court Ohrid was the only court that submit-
ted data on the number of requested and approved aid for defence
counselling for the poor.

Table 14: Number of requested and approved defence counsels for the poor by the
Basic Court Ohrid

2

2018 8
2019 10 4
2020 9

Table 14 indicates that the need for defence counselling of the poor
is greater than what the courts provide for in reality thereby limiting
access to justice and fair trial. A criterion for appointing a defence
counsellor for the poor, according to the Law on Criminal Procedure,
is in the “interest of justice”, but there is no clear definition of what
that means in practice. In accordance with the European Court for
Human Rights, apart from poverty, the seriousness of the offence
and the severity of the penalty foreseen are assessment criteria, i.e.,
the maximum possible penalty and realistically expected sanction
in the specific case should be taken into consideration.”” The com-
plexity of the concrete factual and the legal issues due to which one
can expect that the accused cannot defend himself/herself success-

fully without a defence-counsel should also be considered.”

Some of the courts do not keep records on the number of submit-
ted and approved requests, including the number of appointed de-
fence-counsels for the purpose of fulfilling the right to defence for
the poor. The absence of this data may indicate the lack of informa-

62 ECHR, Quaranta v. Switzerland, No.: 205, 1991. Accessible at: https://hudoc.
echr.coe.int/tur#i%22itemid%22:[%22001-57677%22]}

63 Foundation Open Society Macedonia, Effective defence in criminal procedures
in the Republic of Macedonia, Skopje, 2014, p. 52.
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tion on the part of the accused to request such a right as well as ab-
sence of court practice to approve requests for defence-counselling
for poor people. The report of the Council of Europe on the efficien-
cy of the judiciary in 2018 shows that the courts secured defence for
858 cases which is less compared to 2016 when defence-counselling
was provided for 1,306 criminal procedures for which defence is
obligatory.” According to the same source, in 2018 the court secured
defence-counselling for the poor in only one case, which compared
to 2016 is a significant decrease when the court provided defence
in 21 cases.” Similar to the previous analysis of the extent of imple-
mentation of Goal 16.3 on national level, in the analysis of the data
for the purpose of this report one can note deviations in the data
provided by national institutions for one and the same issue while
at the same time there appears to be different data from national

institutions with those submitted to international organizations.*

The report of the Association of Young Lawyers from 2018 conclud-
ed that the state-funded models of securing legal aid (mandatory
defence, defending the poor, legal aid in civil and administrative
procedures in accordance with the Law on Free Legal Aid-LFLA
etc.) are facing serious challenges in terms of securing funds, but
also in regards of their appropriateness to respond to the real needs
of the citizens thereby creating a certain gap in meeting the legal
needs of the citizens.”” Such a gap in the system for state funding

64 Council of Europe. European judicial systems Efficiency and quality of justice,
2020. Accessible at: https://rm.coe.int/en-north-macedonia-2018/16809fe2e7
(visited 1st June 2021).

65 Boskova N, Drndarevska D.,, Misev S. and Gelevska M. Can the implementation
of Goal 16.3 be monitored and to what extent does the Republic of Macedonia
promote the rule of law and equal access to justice for all? 2018 p. 35.

66 Ibid.

67 Kocevski G. Zefic P, Crvenkovska S. Report on the opportunities and
perspectives of pro bono legal aid in the Republic of Macedonia, 2018.
Accessible at: https://bit.ly/35Yht4q
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of models for securing legal aid for the citizens is usually filled by
pro bono and voluntary work of lawyers who cooperate with asso-

ciations.

According to the data collected from the associations of citizens
that provide free legal aid, legal and paralegal assistance, not once
within the framework of the services rendered to their clients was
the engagement of a defence-counsel requested as a result of the

right to defence-counselling of the poor.

According to the data of the Helsinki Committee for Human
Rights"™, most of the cases with appointed defence-counsels in the
line of duty refer to defending minors or for severe criminal offenc-
es i.e, in cases when the legal requirements for mandatory defence
are fulfilled. On the other hand, the cases of using lawyers paid by
the Budget of the Republic of North Macedonia due to poverty al-
most don’t exist in reality, which creates a problem bearing in mind
the percentage of poor people. One of the reasons for scarce use of
the right of defence of the poor - according to the Helsinki Commit-
tee - is the fact that the accused do not inform themselves about this
specific right, nor about the right to a defence-counsel in the line of
duty in cases of mandatory defence so that the citizens who are eco-
nomically weak do not need to pay for the lawyer they are entitled to
by law. One should bear in mind that poor citizens are generally less
aware about their rights, therefore using the right to defence-coun-
sel for the poor without providing appropriate information about
the right itself can remain on the level of legal provision without

practical significance.
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Indicator /4

Unfulfilled need for legal aid of the poorest

quintile of the population for national

expenditure in the last 12 months, categorized

per sex and age group

Access to justice should be analyzed through the perspective of for-
mal and legal opportunity of solving legal issues, but at the same
time one should keep in mind the current social circumstances
that limit some groups of citizens to exercise their formally guar-
anteed rights. The number of people with inadequate possibilities
to resolve their legal problems is constantly growing.” Socio-demo-
graphic features of communities challenged by legal issues in the
Republic of North Macedonia affect access to justice. For example,
Roma are often victims of racism, discrimination and segregation
and they continue to live in poverty and in sub-standard conditions.
Overall, the Roma community is facing unemployment, limited ac-
cess to education, housing, healthcare and protection.”” Drug-users
are facing high level of stigma in society, while their behavior is
frequently criminalized by prosecution and sanctions for possess-
ing substances for personal use or for drug-using.”” Sex workers are
exposed to hate violence,” and due to fear from prosecution and

69 Prof. PhD Petrusevska T. Pandovski B. Atanasovska V. and others. ACCESS to
justice in RNM: comprehensive study of access to justice policies in criminal,
civil and administrative procedures, 2019. Accessible at: https://myla.orgmk/
wp-content/uploads/2020/02/STUDIJA_Pristap-do-Pravda_A4_HQ.pdf

70 https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/north_
macedonia_report_2020.pdf, p. 35.

71 Boskova N, Tupancevski N. Punishing perpetrators for drugs,
legislative policy and case law, 2014.

72, Reactor-Research in Action, Skopje. RESEARCHING the scope of gender-based
violence against women and girls in public places in Skopje, 2012. Accessible
at: https://bit.ly/3x6tHUB
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sanctions such violence remains unreported and unpunished.” All
these factors affect the inadequate access to justice and mistrust of
marginalized communities in the institutions and results with un-

satisfied need for legal aid.

We can define this unsatisfied need for legal aid as unmet legal
needs of citizens with legal problems who are not aware of them, or
if they are, then they face other barriers holding them from taking
action to resolve them. One way of measuring this unsatisfied need
is through the old traditional way according to which an unmet le-
gal problem is the one that remains unsolved although the person
received legal aid and initiated a procedure to resolve the problem.
To get a comprehensive understanding of the level of unmet legal
aid, one must establish a methodology on the basis of which regu-
larly - in specific intervals - will collect data on the legal problems
and needs of the citizens and the institutional response in meeting
these needs and resolving the matters, especially with vulnerable
citizens. Measuring the trust in justice of legal practitioners and us-
ers of courts, including the satisfaction with the services received in

the judicial system is done sporadically and irregular.”

In absence of data from systemic monitoring the access to justice
and meeting legal needs of citizens, especially for the most vulner-
able, we are presenting the findings of various research undertaken
of marginalized communities further in this analysis. These anal-
yses and studies have been performed by civic organizations and
they are once-off efforts as dictated by the needs of the civic organi-

73 Boskova N. Sterjova Simonovic H. Analysis of the opinions of sex workers
regarding the need for amending legal regulation of sex work in Macedonia,
2017. Accessible at: https://hops.org.mk/analiza-na-stavovite-na-seksualnite-
rabotnici/

74 Council of Europe. European judicial systems: Efficiency and quality of justice,
2020. Accessible at: https://rm.coe.int/en-north-macedonia-2018/16809fe2e7
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zation, with a methodology developed by the organization itself. By
presenting the data of relevant studies of civic organizations we are
offering data that indirectly depicts the unsatisfied need for legal
aid among the poorest quintile of citizens.

In the last decade, the research titled “Legal Needs and the Road to
Justice in the Republic of Macedonia”" is the sole document which,
inter alia, provides data on the types of legal problems of citizens
segregated by sex, age, education, labour market status, household
income and place of living. According to the findings of this study,
all mentioned features affect the legal matters of the citizens i.e, the
number of legal problems encountered by citizens and their type.
Regarding the labour market status, employed and unemployed cit-
izens report almost equal amount of legal problems, unlike the com-
mercially inactive population, including students and pensioners.
The numbers are expected bearing in mind the fact that the com-
mercially active population is more actively involved in all social
spheres, therefore they are more likely to enter the legal traffic and
legal event. According to the 2019 data, the poverty rate in the Re-
public of North Macedonia was 21,6%, while according to the most
frequent status of economic activity, the rate of poverty was 8,5%,
and the rate of poor pensioners was 7,7%.”” Poor citizens have an un-
satisfied need for legal aid, especially for legal problems stemming
from poverty i.e,, from the low income such as exercising the right to
social welfare and other forms of state assistance, tuition payment
and problems with paying the utility bills. Even more concerning

fact is that poorer citizens are quite often inactive in resolving legal
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matters which conditions access to justice to poverty and sets the
alarm of the need to establish a system that will enable free legal
aid for all citizens.”” In addition, the difference in reporting legal
problems according to the level of education is quite evident, hence
data shows that citizens with higher level of education report more
legal problems. Of course, this does not mean that higher education
is a risk for more legal problems, but on the contrary - low level of
education affects the inability to recognize legal matters and thus

fail to undertake action for resolution.

In addition, the heath and economic crisis caused by Covid-19 in-
creased the number of legal matters, while reducing the possibili-
ty of their prompt and efficient resolution. Covid-19 increased the
access to justice gap significantly, which additionally affected in-
equality. According to the research of marginalized communities”
from 2020, it appears that 12,6% of the respondents, even before the
pandemic, had initiated some kind of court proceedings or a pro-
cedure in front of another institution, while most of them, i.e, 33,1%
are women who had suffered domestic violence. After the introduc-
tion of the emergency state, and despite the decision of the Judi-
cial Council for continuous action in cases for imposing temporal
measures for protection of victims of domestic violence, the women
who had suffered violence had to face postponement of trials to im-
pose temporal protection measures. In one of those cases, granting
a temporal custody measure of children was requested before the

emergency state was instituted i.e, in January 2020, but the court

77 Jana Korunovska Srbijanko, Neda Korunovska, Tanja Maleska, Foundation
Open Society - Macedonia, 2013, Legal Needs and the Way to Justice in the
Republic of Macedonia.

78 Boskova N, Antic D, Bogatinova R. and Gliguroska M. Human Rights of
marginalized communities in Covid-19 conditions. Report from impact
assessment of the measures for dealing with Covid-19 on human rights of the
marginalized communities, 2021. Accessible at: https://bit.ly/3jsbahj
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had not adopted a decision even after the end of the emergency state
iLe, in July 2020. Findings show diminished activities in meeting
their rights in time of emergency i.e, they just dealt with procedures
necessary for resolving urgent cases that could not be postponed.
Half of those who initiated a procedure during the emergency state
exercised their right to guaranteed minimum income, while the
others referred to regulating family relations through changing or
regulating custody in the Social Work Centre and Protection from
Domestic Violence.” The practice of postponing hearings for im-
posing temporal protection measures was evident even before the
introduction of the emergency state.”” It is evident from the anal-
ysis of the received responses and the reports of the associations
that the judges did not act upon the principle of ensuring urgent
protection and prevention of future violence opposed to their usual

practice in other civil proceedings under their jurisdiction.

In 2020, a research conducted on the effect of the pandemic over
Roma women proved that the pandemic brought about addition-
al burden making the bad socio-economic conditions in which
the Roma lived in even worse. The pandemic affected 5% of Roma
women respondents and 17% of the general women population and
changed the number of income-earning members in the family.
Moreover, 63% of Roma women in February 2020 and in August
2020 lived in households where not one person was earning, which
is for 43 percentage points more than the general female popula-
tion. The pandemic affected income reduction five times more of
Roma women compared to the general female population (1,637
versus 338 denars). Apart from the reduction of the amount earned,




Monitoring the Implementation of the Sustainable Development Goal (SDG) 16.3 on National Level -

20% of the Roma women who earned before the pandemic were left
without a job, while previously they were cleaning, collecting waste
and other non-formal work, selling and begging. As is the case with
7% of the general female population, Roma women (in their case
8%) faced hunger - 2% were starving even before the pandemic - but
their number increased for an additional 6% after the pandemic.”

The situation with domestic violence was also quite alarming in
2020. In the period January-June 2020, the available data shows in-
creased domestic violence compared to the percentage for the same
period in 2019 (a 7,4% increase); 824 victims of domestic violence
were registered (611 women, 140 men and 73 children); 3 murders
while committing domestic violence, for which three perpetrators
were reported (compared to the 2 murders and two perpetrators
for the same period in 2019).”” The analysis of women who suffered
domestic violence shows that, in average, women had two court
proceedings. Out of the total of 47 procedures, 45% were divorce
procedures, while the other procedures were less prominent. Only
17% of the women use the procedure for imposing temporal mea-
sures, while 13% use the assets division procedure. The findings of
the analysis show that women have limited financial power to pay
for court fees, with small differences for different procedures. From
the aspect of being informed, very little are women familiar with the
various kinds of costs included in court procedures, including the

possibility to request exemption which in turn discourages them

81 Pavlovski B, Antic D,, Friscic J. The impact of the crisis caused by COVID-19
on women and Roma women in the Republic of North Macedonia, 2021.
Accessible at: https://bit.ly/2TjANGx

http://www.esem.org.mk/pdf/Publikacii/2021/1/Vlijanieto%200d%20krizata%20
od%20covid%20zeni.pdf

82 Kocevski G., Georgievska E. Legal aid in Covid-19 conditions, 2021. Accessible
at: https://myla.org.mk/wp-content/uploads/2021/04/Pravna-pomos-vo-uslovi
-na-kovid_o3_CIP.pdf
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from the intention or possibility to meet their need for resolving
their legal problems.

Apart from poverty, other personal features further complicate ac-
cess to justice. The research of legal needs and access to justice of
people injecting drugs (PID) and sex workers performed in 2016
shows that these two target groups are treated as criminals, harmful
to society which additionally contributes to their marginalization
and poverty, hence a larger number of legal problems. Compared
with the general population, these persons face ten times more es-
sential legal problems. As a result, 98,2% of the PID and 96,3% of
the sex workers have encountered at least one essential legal prob-
lem for a period of three and a half years. If we compare this data
with that of the economic power of these communities according
to which one-third of the respondents have no monthly personal
income while an additional 20% live with income below 6,000 de-
nars, one can conclude that there seems to be a great unmet need
for legal aid amongst these poor citizens. The data received from
the work of the Association HOPS that provides services to approx-
imately 1,000 sex workers supports such a finding. In the period
2018-2020, 43% i.e.,, 26% of the cases are from the field of criminal
justice for which they were granted legal service. Bearing in mind
that the Law on Free Legal Aid excludes representation paid by the
Budget of the Republic of North Macedonia in criminal and misde-
meanor procedures opposed to the small number of cases where
the courts approve representation on the grounds of poor law, we
can conclude that sex workers have an unfulfilled need for resolv-
ing their legal problems in a fair procedure with appropriate de-
fence-counsel. Similar is the case with drug-users. Approximately
30% of the legal problems are from the field of criminal justice, while
the rest are legal services related to civil and administrative proce-
dures.
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According to the cost-benefit analysis of securing all three modali-
ties of legal aid and services in the Republic of Macedonia, the an-
nual need for free legal aid is estimated at 120,543 cases per annum,
bearing in mind the rate of poverty and the average number of citi-
zens’ legal problems.”” Taking into consideration that in the period
2018-2020, one hundred requests for free legal aid is approved in
average per annum, the conclusion derived is that the need for free
legal aid for the poorest citizens is not met at all.

Regarding the response to legal problems, the research indicated
that 36,1% of the citizens take no action at all to resolve their legal
problems, and most inclined to this inactivity are the poor, the un-
employed and young people. Even with such a high rate of inactiv-
ity, those that decide to undertake something, turn to the associa-
tions of citizens first.”

84 Association for Emancipation, Solidarity and Equality of Women - ESE 2018,
Cost-benefit Analysis for Securing the Three Constant Modalities for Legal Aid
and Services in the Republic of Macedonia.

85 Cekovski I, Dimitrievski V. Legal needs and access to justice for people
injecting drugs and sex workers, Skopje, 2017. Reactor Research in Action.
Legal needs of the Roma community in Macedonia, 2018.
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Indicator /5

Number of children in custody

per 100,000 children population

Custody causes serious harm to children’s physical and mental
health. The Children’s Rights Convention clearly stresses that ev-
ery detention of children, including custody, should be used as the
last resort for security purposes in exclusive circumstances with the
shortest possible duration so that the child can exercise its right
to full growth and development. In its last report, the Children’s
Rights Committee presents its concluding remarks concerning the
situation with children’s rights in the country and states that the
conditions in the institution where children are kept in custody, es-
pecially in the educational-correction facility and juvenile prison
in Ohrid are bad due to overcrowded cells. Subsequently, the Com-
mittee recommends to the State to impose the measure custody to
children only in exceptional circumstances as a last resort measure,
and at the same time to develop alternative measures to custody,
including the opportunity of restrictive justice.”

Children can be kept in custody only under special conditions clear-
ly regulated by law. The Law on Children’s Rights regulated the
manner of acting and sanctioning children and younger adults. The
children detained due to suspicion that they committed a criminal
offence, without delay, and 12 hours the most after the detention,
should be taken before a children’s judge who will decide whether
the measure custody will be imposed or the child will be set free.

The law specifies the conditions and manner, inter alia, in which

86 Committee on the Rights of the Child Concluding observations: The former
Yugoslav Republic of Macedonia CRC/C/MKD/CQO/2, 23 June 2010, Paragraph
79 and 8o.
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the measure custody can be enforced on a child and also stipulates
strict prerequisites and additional procedures unlike the enforce-
ment of the measure custody for adult persons, to make sure that
the measure custody is inflicted on children only as the last resort.

In the absence of publicly available annual reports from the Admin-
istration for Execution of Sanctions for the period 2018-2020, for the
needs of this study the data of the Administration for Execution of
Sanctions and the data accessible on the website of the State Sta-
tistical Office will be used. These data will determine the number
of the children population in the last three years and also allow for
comparison with the situation of this period with that in 2012-2017
when the report was developed.

Table 15: Number of reported and convicted juvenile persons per year

2018 554 330 257 10 o
2019 525 304 218 3
2020 610 350 270

In accordance with the Law on Justice for Children, the measure
custody in the Republic of North Macedonia is imposed for children
aged 14-18. Available data indicates that the number of children
with enforced measure custody as illustrated in the report covering
the period 2012-2017°" has a downward tendency which continues
into the period subject to this analysis i.e, none of the children were
treated with the measure custody in 2018 and 2019.

87 BoskovaN.,DrndarevskaD., Miseva S.and Gelevska M. Cantheimplementation
of Goal 16.3 be monitored and to what extent does the Republic of Macedonia
promote rule of law and equal access to justice for all? 2018 p. 68.
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Indicator [§

Part of the budget of the Legal Sector

earmarked for free legal aid provision

Securing free legal aid for the citizens is a prerequisite for facilitat-
ing access to justice, especially for the vulnerable groups of citizens
who do not have the opportunity to effectively resolve their daily
legal problems encountered. Hence, the allocation of appropriate
funds for providing free legal aid for the citizens for resolving legal
matters contributes directly to securing easier access to justice and
raising the level of implementation of human freedoms and rights.

This indicator determines the amount of the budget allocated by
the State for providing free legal aid i.e., whether the amount is suffi-
cient to fulfill the legal needs of the citizens. The bigger percentage
share in the budget of free legal aid in the total budget of the ju-
diciary increases the possibilities for fulfilling citizen’s legal needs
and enabling equal access to justice.

In compliance with the dualistic access to the provision of free legal
aid, data for approved and implemented funds for providing free
legal aid through two sources of funding is analyzed hereinafter:

1 Court budget, that secures the funds for free legal aid for
mandatory defence and implementation of “poor law” ie,
exemption from paying court and other fees in the procedure

B Budget of the Ministry of Justice that secures funds for the
authorized Associations of citizens and lawyers involved in
rendering free legal aid as stipulated by the Law on Free Legal
Aid™.

88 Law on Criminal Procedure and Law on Civil Procedure.

89 Official Gazette of Republic of North Macedonia, No. 08-2895/1, from 16.05.2019
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Primarily the data related to the judicial budget published on the
website of the Supreme Court”, the annual reports and the financial
statements of the Ministry of Finance™ were used as sources of data,
including the annual reports on the implementation of the Law on
FLA of the Ministry of Justice™. Due to the limited scope of data in
these sources i.e, lack of precise and segregated data on free legal
aid, the data from the realized questionnaire on the last report of
the Council of Europe evaluating the judiciary in the period 2018-
2020 were used for the needs of this analysis. Further, data related
to the total three-annual approved versus implemented funds for
free legal aid and their percentage share in the judicial budget, i.e,,
the budget of the Ministry of Justice is analyzed.

According to the report of the Council of Europe, the total allocated
budget for the judiciary was 66,435,834 Euro versus the 63,633,144
Euro spent in 2018. The total judicial budget includes the funds for
the courts, Public Prosecution, legal aid, prisons, services related to
supervising custody, Judicial Council, Constitutional Court, opera-
tion of the Ministry of Justice, Ombudsman and the Supreme Court.

Percentage-wise, the largest part of the judicial budget consists of
the court budget, with approved 29,085,246 Euros vs 28,567,603 Eu-
ros implemented. This budget contains the funds for the operation
of all courts, Judicial Council and the Academy for Judges and Pub-
lic Prosecutors. The largest chunk of the court budget - 23,744,514

67
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Euros or 82% - are spent for salaries. Significant funds - 2,818,996
Euros - are spent for the category “other”, however, there is no data
on the actual purpose of the funds spent although more funds were
spent here than for maintenance of court facilities and investments
in new buildings. .

Table 16: Approved and implemented court budget for 2018

Gross salaries 29.085.246 28.567.603
Computerization 23.744.514 23.318.548
Court fees (translation, 250,603 250,603
expert services)

Maintenance of buildings 420.565 420.565
Investment in new buildings 1.852.250 1.758.921
Other costs 2.817.314 2.818.996

Source: Council of Europe, Report on the efficiency and quality of the judicial system

On the other hand, the court budget is below the legal minimum
provision i.e, it is insufficient for effective operation of the courts
in the country bearing in mind the fact that in accordance with the
Law on Court Budget it should be at least 0.8% of the gross domes-
tic product (GDP), which is approximately 80,000,000 Euros. The
tendency to underfund the courts in the country has been practiced
for a longer period and has negative ramifications on the provision
of access to justice, considering the role of the courts in resolving
citizens’ legal matters. To improve the performance of courts, an in-
crease of the budget up to the legal requirement is the least that
should happen, including continuous growth of the budget within
the framework of transparent evidence-based budgeting by includ-

ing the public, especially the vulnerable groups of citizens.

The State must adhere to the legal requirements and approve a
court budget that is at least 0.8% of GDP, and create conditions for
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ongoing increase of the budget according to the needs of the judi-
ciary.

Table 17: Approved and implemented court budget for 2018

Annual budget allocated for

gross salaries for the courts 23.744.514 23.318. 548

Computerization 250.603 250.603

Annual budget allocated for
court expenses (expertise, 420.565 420.565
translation etc.)

Annual budget allocated for
court facilities (maintenance, 1.852.250 1.758.921
operational costs)

Annual budget allocated for

Source: CEPEJ, new court 0 0
buildings

Other 2..817.314 2.818.996
TOTAL COURT BUDGET 29.085.246 28.567.603

Source: Council of Europe, Report on the efficiency and quality of the judicial system

Regarding the budget for free legal aid, the general conclusion is
that is an insignificant share of the overall budget of the courts
and the entire judiciary. More precisely, the total approved budget
for FLA in 2018 was 315,850 Euros out of which 265,158 Euros for
criminal cases and 50,692 Euros for civil cases. Total implemented
budget was 280,492 Euros out of which 256,158 Euro for criminal
cases and 24,334 Euros for civil cases. The budget for free legal aid
is only 0,44% of the total budget of the judiciary i.e, 1,2% of the court
budget.
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Table 18. Percentage share of implemented budget for FLA in the overall budget of
the judiciary and the court budget in 2018

63.633.144 23.318.548
(0,44% for FLA) (1,2% for FLA)

Source: Council of Europe, Report on the efficiency and quality of the judicial system

The budget for FLA needs to increase for implementing the right
to mandatory defense and the right to exemption of court and other
fees for the proceedings in order to increase the number of citizens
whose legal problems can be resolved only with these legally se-
cured rights.

The legal needs of the citizens are not met through the free legal aid
facility of the Ministry of Justice since the FLA-budget approved
and implemented in accordance with the Law on Free Legal Aid is
insufficient for securing effective access to justice. This unfavour-
able situation is due to inappropriate budget planning for FLA in
accordance with the legal needs of the vulnerable group of citizens,
as well as to the lack of implementation of approved funds on an-
nual level.

In the period 2018-2020, the amount of the total approved budget
for FLA was 5,000,000 MKD". According to the research of citizens’
legal needs and the cost-benefit analyses developed with the sup-
port of FOSM within the framework of “Common Framework for
Legal Empowerment”, these funds are insufficient for resolving the
legal problems of the vulnerable groups of citizens. The tendency of
guessing the budget for FLA continues, instead of evidence-based
budgeting by involving all stakeholders and vulnerable groups of
citizens. The situation becomes even worse if we consider the fact

94 There is no data on approved budget for FLA in the Annual Report of the
Ministry of Justice for 2018.
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that the absorption capacity of these funds is from 20% to 30% on
annual level.

Graph 1:

Percentage of implemented vs unspent budget for FLA on annual level

2020

2019

0% 20% 40% 60% 80%

Unspent budget B Implemented budget

In the period 2018-2020", the percentage share of approved budget
for legal aid of the overall budget of the Ministry of Justice is at an
insignificant level of approximately 1% which decreases further on
the level of implemented budget of 0,25%.
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Table 19: Percentage share of implemented FLA budget within the overall approved
and implemented budget of the Ministry of Justice for the period 2018 - 2020

2018 448.612.207 1.378.904 0,3 %
2019 475.097.648 1.176.072 0,24 %
2020 No data 1.557.676 /

The Ministry of Justice needs to implement a transparent budgeting
process for FLA, on the basis of actual legal needs of the citizens

and obligatory involvement of vulnerable groups of citizens.
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Indicator /7

Average time for resolving civil disputes

The right to court and fair trial secures minimum organization and
composition of the court, including the manner of implementing
the procedure.”” An important aspect of the right to fair trial is the
length of the proceedings in which citizens exercise their rights. The
European Convention on Human Freedoms and Rights in Article 6
imposes obligations on Member-States to undertake measures and
prevent unnecessary prolongation of procedures and achieve effi-
cient operation of the courts. Hence, the Republic of North Macedo-
nia is obliged to organize its legal system in a way that courts guar-
antee delivering sentences in reasonable time. Courts play key role
in the timetable of implementing hearings, thereby creating condi-
tions for enjoying the right to fair trial. Measuring average time of
resolving civil disputes for the purpose of monitoring this indicator
is not limited only to the average time of resolution of civil disputes,
but it also encompasses several other sub-indicators such as: ratio
of the total number of cases vs. resolved cases, number of resolved
vs. newly accepted civil and criminal cases and average time from
acceptance to resolution of cases of violence against women. Practi-
cally, with these sub-indicators, the efficient performance of judges
is measured i.e, the duration of proceedings and the number of re-

solved cases.

We could not find data on average duration of proceedings in civil
cases. However, we did find data on average duration of all disputes

in all courts in the country per year, presented in the Annual reports

hudoc.echr.coe.int/fre#$%22itemid%22:[%22001-57496 %22}
?
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of the State Judicial Council” for the period 2018-2020 that indirect-
ly points to the required data.

Table 20: Average time for resolution of cases in days per courts and years

2018 | 262,62 851,71 983,35 452,16 458,97 | 290,99
2019 | 264,27 728,97 422,98 460,56 465,38 289,23
2020 | 391,90 782,68 434,56 534,64 398,63 407,47

Source: Annual reports of the State Judicial Council

According to the data, one can conclude that increasing the average
duration of resolving disputes continues to grow in the period 2018-
2020, in all courts compared to 2016. The increase in 2017 is around
four times in relations to 2016°° and continues in 2020, indicating
a particular slowdown of court proceedings. In 2020, in the course
of the pandemic, the courts - as expected - additionally prolonged
proceedings. All courts have increased the number of days required
for resolution of cases, with the exception of the Supreme Court that

notes a slight decrease in the period in relations to 2019 and 2018.

In that respect, the EU Progress Report on the Republic of North
Macedonia for 2020, notes a few facts related to the position of the
impoverished and the poor population and their general access to
justice. The report states that deadlines were postponed of initiated
criminal, litigation, non-litigation, and administrative cases, includ-
ing misdemeanor procedures, executive procedures and procedures

for securing claims. Exception were only urgent and custody cases,

97 Annual reports of the State Judicial Council for 2016, 2017 and 2018 (for the
first three quarters), accessible at: https://bit.ly/2BfgMYC.

98 Boskova N., Drndarevska D., Miseva S. and Gelevska M. Can the imple-
mentation of Goal 16.3 be monitored and to what extent the Republic of
Macedonia promotes rule of law and equal access to justice for all?, 2018, p.

76.
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and domestic violence cases were included™ as instructed by the
Judicial Council. Nevertheless the reports of the associations show
that domestic violence cases were not treated with special urgency

as reported further in this analysis.

Court efficiency was also measured as the ration between received
and resolved cases. In almost all courts, resolving cases of this num-
ber seems possible. Some courts even manage to resolve old un-
solved cases. Unfortunately, however, this is not the practice in all
courts. Data from all the years that are subject of this study show
that basic courts did not manage to resolve received cases - basic
court efficiency seems to reduce especially in 2020 when, due to the
pandemic, many of the hearings were postponed since judges and
expert services were absent resulting with delayed proceedings and
decision-making. Such delayed actions by the courts in resolving
cases in 2020 was not noted with the other courts. In most of the
courts, the court councils decide on non-public sessions that en-
ables them to convey regularly unlike the basic courts where hear-
ings take place that demand the participation of both court coun-
cils and parties. The Administrative and the High Administrative
Courts are the only courts that were not efficient in accomplishing

the number of resolved vs received cases in the course of 2019 (Ta-

ble 14).
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Table 21: Received vs. resolved cases per court per year

2018 |447.483i341.974| 10.686 | 12.104 | 5040 i 9.954 | 35.036:34.896 | 4.899 | 5201 503.781:511.548

2019 |469.850i463.872/10.048 ;| 9.426 | 6.001 : 5178 | 33.314 i 33.347 | 4.487 i 4.656 |532.700i518.215

2020 |403.593:297.507| 8.579 i 9.260 | 3.951 | 4.503 | 25415 | 27.447 | 4.517 | 4.829 |446.054:443.546

Source: Annual reports of the State Judicial Council

According to the data retrieved from the courts, special records are
not kept on the efficiency of cases dealing with domestic violence
by the courts themselves. Due to the lack of special record-keep-
ing of domestic violence cases in the electronic system for case
management in courts (AKMIS), it is quite difficult to monitor the
actions of the courts in domestic violence cases. Associations of
citizens report that it is difficult to monitor civil court proceedings
that adopt decisions for temporal protective measures because of
the short legal deadlines of the procedures and untimely informing
by the contact-persons of basic courts, the court-monitors were not
able to be present in the scheduled court hearings.”*” In addition, for
most of the cases of the Basic Civil Court Skopje, hearings did not
take place at all, i.e,, temporal measures were passed by the Court
without hearings. Specifically, the cases initiated by the Social Work
Centre where direct threat for the life or physical being of the vic-
tims and their close relatives exists, and on the basis of the expert
findings and opinion of the SWC, the court adopts measures with-
out a hearing.

100 ESE Analysis Report from court monitoring of criminal and civil domestic
violence cases, accessible at: https://bit.ly/35X{yNg
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The impact assessment of Covid-19 measures on human rights of
marginalized communities shows that despite the decision of the
Judicial Council for prompt action in cases that demand temporal
protective measures, citizens encountered postponements of hear-
ings imposing temporal protective measures. In one of the cases
with domestic violence elements, a temporal measure was request-
ed for custody of children before the state of emergency i.e., in Jan-
uary 2020, but the court didn’t adopted a decision about the request

even after the emergency state ended.””

From the data received from the courts, only the court in Ohrid re-
sponded that the average time for resolving domestic violence cas-

es is approximately 25 days.

On the other hand, these findings come from the monitored cas-
es of violence against women'”” implemented by ESE. Specifically,
the analyzed procedures for passing temporal protective measures
monitored in the period 2015-2017 in ten basic courts, although legal
provisions demand urgent action i.e, to schedule a hearing within
7 days upon the submissions of the proposal, in practice the courts
complied with the legal deadline in 57,7% of the cases.

101 Boskova N, Antic D, Bogatinova R. and Gliguroska M. Human rights of
marginalized communities in Covid-19 conditions: Report assessing the
impact of the measures dealing with Covid-19 on human rights of marginalized
communities, 2021. Accessible at: https://bit.ly/3jsbahj

102 Association ESE, Findings from implemented court monitoring of cases of
violence against women, 2017, accessible at: http://www.esem.org.mk/pdf/
Publikacii/2017/Naodi odsudsko nabljuduvanje.pdf.
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Indicator /8

Number of executed requests for legal

aid and free of charge court translators

(in criminal and civil procedures) per annum,

per sex of applicant

Within the framework of this indicator the data on free legal aid
provided by authorized associations of citizens and lawyers was
analyzed in accordance with the Law on Free Legal Aid. Generally
speaking, there is a big discrepancy between the number of citizens
who really have a need for free legal aid and the number of citizens

for whom secondary legal aid was secured as stipulated by the law.

Cost-benefit analyses of the three legal aid modalities provided by
the State stress the fact that on annual level there seems to be a
need for securing free legal aid for more than 120,000 cases. On the
other hand, the number of submitted requests for secondary legal
aid is from 150 to 200 per annum. In average, 56% of the requests
were approved, while 44% were rejected despite of the “slight” in-
crease trend of approved requests on annual level.

Table 22. Number of approved vs. rejected requests for free legal aid per annum

2018 156 80 76

2019 175 90 85

2020 207 132 75
BKYIITHO 538 302 236

Additionally, in the period 2018-2020, in average 10% (37) of the
cases with approved secondary legal aid the aid was interrupted.
The annual reports of the Ministry of Justice do not specify the rea-

sons for rejecting the requests i.e, the interruption of an already ap-
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proved free legal aid. At the same time, there is no publicly available
detailed data on the epilogue of the proceedings for which free legal
aid was provided i.e, if they were resolved in favour of the citizens
and the quality of the free legal aid rendered.

From the above, we can conclude that a significant percentage of
the population has no access to free legal aid thus cannot resolve
its everyday legal issues. A trifling part of the citizens exercise their
right to free legal aid on annual level, but the reports from the eval-
uation of the quality of the legal aid rendered, including measur-
ing the level of satisfaction of the beneficiaries of free legal aid are
lacking. The State needs to perform a comprehensive study on the
reasons why free legal aid is available for a small number of citizens,
to undertake evidence-based planning and involve the vulnerable
groups of citizens in the improvement of the current model for pro-

viding free legal aid.

The global COVID-19 pandemic caused serious negative implica-
tions on the vulnerable groups of citizens and their access to justice.
Due to the emergency state and the measures for limited movement
of the population, citizens encountered restricted access to rights,
inability to resolve legal problems they face and deteriorating of the

their welfare.

As a result of the health crisis, vulnerable groups of citizens faced
particular problems and cumbersome communication with compe-
tent institutions. On the other hand, the State did not adopt special
measures for overcoming the particular issues of these communi-
ties. The emergency state caused by the pandemic restricted sev-
eral human rights, especially the right to free movement and asso-
ciation, the right to education, respect for private and family life,
the right to healthcare, protection from discrimination, the right to
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work, but also the right to publicly practice religion or belief, espe-

cially in its collective form'”.

Women suffering from domestic violence were faced with certain
problems during the health crisis. Some of them were part of the
non-formal sector in households doing cleaning, cooking, minding
children or elderly persons and they were left without - or with lim-
ited - amount of income during the crisis. The emergency state and
the measures for restricted movement of the population increased
the threat of domestic violence and contributed for the occurrence
of distinctive forms of psychological and economic violence, while
effective protection on the part of the competent institutions such
as SWC, Police, courts'“* was missing. The SWC was not respon-
sive to the phone calls or official mail of women during the crisis;
the Police did not perform effective investigations and the courts
postponed hearings in court cases, i.e, effective resolution of prob-
lems faced by women was not possible. Unfortunately, the State did
not recognize the moment and need imposed by the health crisis
to improve its current access and adapt it in accordance with the
particular needs faced by the vulnerable groups of citizens during
the health crisis.

In such emergency and crisis conditions, the civic organizations
adapted their approach in order to respond to the needs of the vul-
nerable groups of citizens through: establishing alternative com-
munication channels during the crisis (via Internet or telephone),
creating innovative service provision models and undertaking pre-

ventive activities to inform the vulnerable groups of citizens.

103 Report on human rights of marginalized communities in COVID-19 conditions,
2021, Anti-discrimination Network, accessible at: http://coalition.org.mk/wp-
content/uploads/2021/06/MKD_COVID_CIP_WEB_kor.pdf

104 The impact of the crisis on women and Roma women, Association ESE 2021,
accessible at: http://www.esem.org.mk/pdf/Publikacii/2021/1/Vlijanieto%20

okrizata%200d%20covid%20zeni.pdf
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Hence, the State needs to undertake serious steps towards enabling
access to justice and improving the institutional response to the
needs of the vulnerable groups of citizens such as: establishing a
public fund for supporting women and other vulnerable groups of
citizens; adopting special measures in line with the particular needs
of the citizens; adapting procedures of competent institutions in cri-
sis conditions; assessing and planning economic measures to sup-

port the citizens etc.
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Indicator /9

Percentage of persons who trust the Police/Courts

Citizens’ trust in institutions is one of the key indicators for mea-
suring access to justice that assesses, essentially, the work of the
institutions from the viewpoint of the citizens as end-beneficiaries.
Global level research shows that citizens who trust institutions and
their operation have a positive assessment of the proceedings pro-
tecting their rights regardless of whether the outcome is favourable
or unfavourable for them. Trust in institutions is fundamental for
facilitating access to justice and pro-actively involving citizens in
the resolution of their legal problems. For example, women who
have suffered domestic violence identify mistrust of institutions as
one of the main reasons for their discouragement to seek help and
support for overcoming domestic violence and other legal issues.
Subsequently, only 2% of women who have suffered violence from
their partners have reported the violence to the Police.

The latest data available from the Eurobarometer regarding trust in
institutions are dated 2017. The data from Eurobarometer for 2018-
2020 contain an assessment of citizens’ trust of Macedonia in the
political parties and EU. According to the data published in 2017, as
much as 70% of the citizens stated that they not trust the judiciary
opposed to 23% who did. Citizens trust the least the political parties
ie, 15%, then the Government and local government, 23% and 24%
respectively, followed by the public administration 30% and trust in
the Police 34%.

According to the research of OSCE from 2019 (conducted with 2,600
respondents), the trust of the citizens in the Police is 55%, which is

105 Research of welfare and security of women, OSCE
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an increase of 10% compared to the survey conducted in 2017. The
general conclusion is mechanisms for measuring citizens’ trust
in institutions are lacking, especially for the vulnerable groups of
citizens. Mechanisms for regular consultation of citizens and mea-
suring satisfaction and trust in the work of institutions need to be

introduced.
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Indicator 10

V-dem indicators for justice

(variations of democracy)

Data related to V-DEM Institute from Sweden™* that develops an-
nual reports on the state of democracy in the countries worldwide
follows. Apart from the already determined indicator, the part that
follows analyzes data from the annual rule of law indexes, including
special data on access to justice of World Justice Project in order to
obtain a more detailed insight of the situation with democracy, rule

of law and access to justice for the period 2018-2020'".

V-DEM Institute is part of the Political Science Department of the
Gothenburg University in Sweden that collaborates with over 3,000
national experts from 160 countries worldwide, including our coun-
try and develops an annual report on the state of affairs in the field of
democracy throughout the World. Regarding the methodology, ap-
proximately half of the data set of the V-Dem are obtained through
official documents on national level such as the Constitution and
national legislation. The other half of the data related to the polit-
ical situation and the concordance with national laws are obtained
through surveys conducted with the general population and the ex-
pert public. There are five main indicators in compliance with the
principles of democracy used to better conceptualize and measure
the level of democracy, those being: electoral, liberal, participative,
consultative and egalitarian principle. On the basis of these sub-in-

dicators, the level of progress for each main principle is monitored.

The following indicators have been defined for measuring access

106 Accessible on the following link: https://www.v-dem.net/en/

107 Accessible on the following link: https://worldjusticeproject.org
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to justice: equality before the law and individual freedoms; freedom
of expression; and restrictive power of the government'”. The data
from the democracy reports for the period 2018-2020 are analyzed
further and individually explain the sub-indicators for measuring

access to justice referred above.

Equality before the law
and individual freedoms

The general conclusion is that in the last three years no
progress has been made in terms of equality before the laws and
individual freedoms, both assessed through the application of
three subindicators those being: impartiality and rigor of public
administration; level of transparency and predictability of law

enforcement; and access to justice for men and women.
Rigorous and impartial public administration

This subindicator determines the degree of respect of the law by
public servants i.e, how rigorous and impartial are public servants
in implementing legal competences'””. Part of the assessment deals
with the level of arbitrary and bias actions i.e, the existence of nepo-
tism, employment of friends and acquaintances, including discrim-

ination in public administration.

In the last three years the decreasing trend of rigor and impartiality
of public administration continues as a result of the negative prac-
tices mentioned above. In 2018, the value of this subindicator was
2,04, but it decreased to 1,87 in 2019 and 2020.
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Transparent laws with predictable law enforcement

Transparency and predictability of law enforcement is assessed
with this subindicator i.e,, it answers the questions whether the laws
are clear enough, how informed are the citizens, how coherent is
national legislation, and how predictable is law enforcement. There
is a slight improvement in the last three years i.e,, in 2018 the value
of this subindicator was 2,41, while in 2019 and 2020 transparency of

laws was assessed with 2,65.
Access to justice for women and men

In the last three years, women continued to face more restricted ac-
cess to justice in comparison with men. Only in 2020 was access to
justice for men assessed with a lower score compared to previous
years, and therefore a more detailed analysis is required of the rea-
sons that brought about this change. Access to justice assessment
includes the right to property of men and women, prohibition of

torture and forced labour and the right to practice a religion.

The right to property is analyzed by gaining an insight on whether
women have equal opportunities to acquire, own, inherit and sale
assets compared to men. Restrictions in applying this right, which
can be caused by the State (with discriminatory laws or non-en-
forcement of laws) or they could be a result of current traditions,
practices, religious or social norms"® are taken into consideration.
Data indicates that the situation has not changed in the last three
years i.e., women are in an unfavourable position in terms of the
right to owning property compared to men. Bearing in mind the
interconnectedness of human rights, unrealized right to proper-
ty of women can be an obstacle for enjoying other rights such as

the right to inheritance, opportunities for women to start their own
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business and actively participate in economic activities. Therefore,
a comprehensive approach for improving the state of gender equal-
ity in our society, overcoming traditional beliefs and practices that
demand a subdued role for women in regards to men and active
promotion of protection of women’s human rights by the State is
required. Effective access to justice for women is a prerequisite for
resolving legal problems encountered in their everyday life, but also
for increasing actual equality of women in exercising all human

freedoms and rights.

The general conclusion is that the downward trend continues i.e,
the situation regarding equality before the laws and individual free-
doms in the last three years is not improving. Problems such as bias
public administration, non-transparent processes of law-making

and limited access to justice, especially for women, persist.

To overcome the problems specified, the State needs to consider
the previously submitted list of recommendations developed with
the first report on the implementation of Goal 16.3. such as: applica-
tion of special measures for reducing party-affiliated employment
and increasing impartiality of public servants; establishing a mech-
anism (system) for measuring the performance of public servants;
adoption and implementation of a plan for basic and continuous
training of practitioners from competent institutions so that they
can respond to legal problems of citizens from vulnerable groups;
adoption of legal obligation to mandatory provision of public infor-
mation and involving citizens in decision-making processes; adop-
tion of special measures for improving access to justice for all, with

a special focus on women.

In that direction, the State needs to adopt affirmative measures for
improving the position of women in all spheres of societal life, in-
cluding labour market, owning property and involving in economic

activities.
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Freedom of expression

After the downward trend in the field of freedoms of expression from
2007 to 2016 - which was interrupted in 2017 - an improvement can
be noted in the period from 2018 (0,78), 2019 (0,75) and 2020 (0,76).
The assessment of freedoms of expression incorporates respect for
media freedom on the part of the government, the freedom for citi-
zens to talk about political issues at home and publicly as well as the
freedom of academic and cultural expression

Limited influence of the
Executive Government

Respecting the principle separation of power and limiting the
influence of the Executive Government by the Legislative and
Judicial power is a precondition for rule of law and improving
circumstances for access to justice. This indicator is measured
through several specific subindicators: respect for court decisions
by the Government; respect for the Constitution; interference
of the Government in the work of the judiciary; independence
of basic and appellate courts; legislative restrictions on the
Executive Government. In the period 2018-2020 the situation with
the independence of courts and influence of the Government on
the judicial power has improved. Nevertheless, to advance the
situation in this field, consistent implementation of Constitutional
principles of separation of power and effective operation of legal
control mechanisms on the part of the legislative and the judicial
government will be required.
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WORLD JUSTICE PROJECT

The data of this indicator are secured through the Rule of Law Index
which started to be developed on annual basis within the frame-
work of World Justice Project’” from 2011. The Rule of Law Index
includes data of more than 100 countries worldwide, obtained on
the basis of two sources: general population survey and expert ques-
tionnaires for qualified respondents, focusing on how rule of law is
experienced and viewed in practical, everyday situations by ordi-
nary people throughout the World.

To calculate the Index, data is collected for 44 indicators divided
into eight main factors (fields) on the rule of law those being: re-
stricting governmental authorities; absence of corruption; open
government; fundamental rights; order and peace; enforcement of
regulations; civil justice and criminal justice. Based on the data ob-
tained for the 44 indicators (subfactors), points are allocated from
0 to 1 for each of the factors listed, thereby 0 representing the low-
est grade, while 1 representing the highest degree of rule of law of
the countries participating in the Index. According to the calculat-
ed values i.e, grades for each of listed main factors, countries are
ranked on regional and global level, as well as ranking according to
the level of income of the country.

The situation in our country is analyzed further, on the basis of the
data obtained through the annual rule of law indexes. In addition,
regarding access to justice, data from the special research Global In-
sights on access to justice was used thus providing special overview
of the situation seen through the perspective of the citizens as final
beneficiaries of justice.

The calculation of the rule of law index for the Republic of Macedo-

nia started in 2012 on the basis of expert questionnaires implement-
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ed with law firms, university professors and other scientific staff,
including survey questionnaires with representative sample of over
1000 respondents in the cities Skopje, Bitola and Kumanovoo. Here-
inafter are the main findings of the rule of law index for the Republic
of North Macedonia for the period 2012-2020 explained.

The general conclusion is that no improvement can be noted in the
rule of law in our country in the past period. On the contrary, the
index shows a downward tendency for the period 2012-2020. Such a
trend is apparent in the global ranking of our country for the given
period i.e, in 2020 the Republic of North Macedonia was ranked 58
on global level, compared to 2014 when our country ranked 34 in
comparison with the other countries in the World. The overall grade
of 0,58 in 2012/2013 has been reduced to 0,53 in 2020.

Graph 2:
Rule of law index of the Republic of North Macedonia for the period 2012-2020.
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Source: World Justice Project (WJP)

The worst is the situation in the fields of fundamental rights, open
government, enforcing regulations and criminal justice, while
no improvement can be noted in the other fields compared to the
period 2012-2013.
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Table 23: Rule of law index for the Republic of North Macedonia per field and year
for the period 2012-2020

Restricting

government 0,52 0,52 0,47 0,43 0,45 0,47 0,47
authorities

Absence of 055 | 053 | 052 | O5 | 047 | 047 | O44
corruption ’ ’ ? ’ ’ ’ ’
Public order and 08 o 076 o 078 o o
peace ,67 ,75 ,7 ,74 ,7 ,79 ,79
Fundamental o 06 o o o o o
rights ,9 ,03 ,57 ,54 ,54 ,57 ,59
Open government 0,84 0,6 0,57 | 0,56 0,49 0,49 | 048
Enforcing

regulation 0,83 0,53 0,5 0,47 0,46 0,48 0,48
Civil justice 0,82 0,54 | 057 | 0,56 0,56 0,57 | 0,55
Criminal justice 0,85 0,5 0,44 0,51 0,47 0,47 0,45

Hereinafter the situation and trends for all specified rule of law
fields i.e, indicators used for developing the index is explained in

greater detail.
1. Restricting government authorities

The restriction of government authorities is measured with the
following six (6) indicators: legislative restrictions; judicial restric-
tions; independent audit; sanctioning the abuse by official persons;
reviews by civic organizations; and legal transition of government.
The trend in the period 2012-2020 is “slightly” deterioration of the
situation in restricting government authorities. Such a trend is true
for all above-listed indicators, with the exception of legislative re-
strictions where one can note an improvement in the period 2018-
2020 compared to 2012. Most unfavourable is the situation with
judicial restriction, which indicates decreased influence of the judi-
ciary on the work of the government. The fact that the biggest devi-
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ation can be seen in the indicator legal transition of government is
most concerning, since there was a decrease of almost 30% in 2018,
compared with 2012, after which somewhat of an improvement can
be noted in the last two years.

Table 24: Indicators for restriction of government authorities

Legislative o1 ort | o o0 5 . ot
restrictions 5 25 143 4 ,55 ,59 ,5
Judicial os 039 035 0.5 0,56 08 07
restrictions 4 ’ » 2 , : ,

Independent audit 0,56 0,52 0,52 0,58 0,49 0,49 0,48

Sanctioning abuse

by official staff 0,43 0,46 0,44 0,34 0,34 0,36 0,34

Review by CSOs 0,52 0,52 0,48 0,47 0,47 0,49 | 0,50

Legal transition of

government 0,69 0,70 0,58 0,47 0,49 0,51 0,53

2. Absence of corruption

Thisindicatorisdetermined onthebasis of data withinthe framework
of the following sub-indicators: government functionaries in the
executive power do not use the public position for private benefit;
government functionaries in the judiciary do not use public position
for private benefit; government functionaries in the Police and
Army do not use public position for private benefit; government
functionaries in the legislative power do not use public position for
private benefit.
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Table 25: Indicators for absence of corruption

Not using public
position for private
benefit in the executive
government

0,61 0,56 | 0,56 | 0,51 0,40 0,41 | 0,39

Not using public
position for private 0,4 0,43 | 0,42 | 0,40 0,55 0,53 | 0,49
benefit in the judiciary

Not using public
position for private
benefit in the Police
and Army

0,74 0,71 | 0,69 | 0,74 0,69 0,68 | 0,67

Not using public
position for private
benefit in the legislative
government

0,44 0,44 | 041 | 0,36 0,24 0,24 | 0,23

Generally, the value of each sub-indicator is continuously slipping,
with the exception of not using public position for private benefit in

the judiciary where an improvement is noted in the last three years.
3. Open government

The factor open government is assessed with the following four (4)
indicators: accessible laws (publishing laws and government infor-
mation publicly); appeals mechanisms; citizens’ participation in de-
cision-making processes and the right to be informed. In all listed
indicators, the situation is less favourable in 2020 compared to 2015.

Table 26: Open government indicators

Accessible laws 0,57 0,46 0,48 0,50 0,49
Appeals mechanisms 0,61 0,63 0,53 0,51 0,49
Civic participation 0,58 0,57 0,50 0,50 0,51
Right to be informed 0,54 0,58 0,45 0,45 0,44
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4. Fundamental rights

The situation with respecting citizens’ fundamental rights is
assessed on the basis of the following eight (8) indicators: equal
treatment and non-discrimination; right to life and security; fair
treatment; freedom of expression; freedom of religion; right to
privacy; freedom of association; and labour rights.

Table 27: Open government indicators

Equal treatment and

LT 0,68 0,70 | 0,66 | 0,60 0,61 0,61 0,62
non—dlscrlmlnatlon

Right to life and
security of people are 0,68 0,70 0,58 0,53 0,57 0,64 | 0,68
effectively guaranteed

Litigation law and

rights of defendants 0,54 0,55 | 047 | 0,52 0,54 0,56 | 0,56

Right to thought
and expression are 0,53 0,52 0,49 0,47 0,47 0,49 0,50
effectively guaranteed

Freedom of belief and
religion are effectively | 0,77 079 | 0,73 | 0,69 0,70 0,71 | 0,73
guaranteed

Freedom of arbitrary
interference with
privacy is effectively
guaranteed

0,58 0,57 | 0,39 | 0,35 0,29 0,37 | 0,42

Freedom of
association and
gathering is
effectively guaranteed

0,71 0,71 | 0,70 | 0,74 0,58 0,59 | 0,61

Basic labour rights
are effectively 0,61 0,52 | 0,53 | 0,45 0,56 0,58 | 0,58
guaranteed
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Data on the period 2012-2020 shows that no improvement has
been accomplished in the situation related to exercising citizens’

fundamental rights.
5. Order and peace

The state of affairs with order and peace in the country is assessed
on the basis of three (3) indicators: effective control of crime in the
country; effective restriction/prevention of civic conflict; people to
do not resort to violence to correct personal injustice.

Table 28: Order and peace indicators

Effective control of

crime 0,78 | 0,84 | 0,87 | 0,76 0,78 0,78 | 0,78

Effective prevention of

.. . 1| 1,00 1,00 1,00 1,00 1,00 1,00
civic conflict

People do not resort
to violence to resolve 0,47 | 0,42 | 0,42 | 0,47 0,57 0,59 | 0,60
personal problems

The situation with order and peace is the highest assessed factor
i.e, rule of law field thereby the restriction of civic conflict has been
assessed with the highest grade in continuity, while the biggest
improvement is noted in terms of refusing to resort to violent

conflict resolution by the citizens.
6. Enforcing regulation

To measure the level of enforcing regulation, the following five
(5) indicators are analyzed separately: effective enforcement of
regulation; no illegal effect; no unreasonable delays; legal provisions
are respected; the State does not undertake acquisition without

appropriate reimbursement.
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Table 29: Regulation enforcement indicators

Government’s regulations

are efficiently enforced 047 | 047 | 050 | 0,53 | 044 | 046 | 0,45

Government’s provisions
are applied and
implemented without
inappropriate impact

0,54 | 0,53 | 0,52 | 051 | 044 | 048 | 048

Administrative procedures
are dealt with without 0,61 | 0,55 | 0,50 | 0,44 | 0,48 | 0,49 | 0,54
unreasonable delays

Procedure is respected in

administrative actions 0,53 | 0,50 | 0,38 | 0,33 | 0,38 | 0,42 | 0,38

Government does not
acquire property without

a legal process and
appropriate reimbursement

0,66 059 | 058 055 | 057 | 054 | 056

The fact that there hasn’t been any improvement in enforcing
regulation in the period 2012-2020 is quite concerning, especially
since all indicators have lower grades in the last three years
compared to 2012. The greatest deviation is present in the field of
respect for the procedure in administrative cases before competent
institutions.

7. Civil justice

The state of affairs with civil justice is assessed on the basis
of the following indicators: accessibility and availability; non-
discrimination; absence of corruption; lack of inappropriate
interference of the Government; no unreasonable delays; effective
implementation; impartial and effective alternative mechanisms for
dispute resolution.
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Table 30: Civil justice indicators

People can access
and afford civil 0,67 | 0,58 0,63 0,58 0,56 0,62 | 0,61
justice

Civil justice is free

from discrimination 054 067 067 | 060 0,64 065 | 066

Civil justice is free

from corruption 0,36 | 044 0,40 0,37 0,42 0,38 | 0,36

Civil justice is free
from inappropriate
governmental
influence

0,62 | 045 0,40 0,37 0,37 0,40 | 0,39

Civil justice is
not subject to 0,37 | 0,43 0,56 0,67 0,58 0,53 0,51
unreasonable delay

Civil justice is

effectively enforced 0.55 | 059 0,62 0,66 063 0,66 | 0,63

Alternative
mechanisms for
dispute resolution
are accessible,
impartial and
effective

0,61 062 | 069 | 067 0,74 0,72 | 0,71

The situation with civil justice is relatively better assessed in the last
three years compared to 2012. Such a situation is mainly due to the
improvements made in: non-discrimination in civil justice; effective
enforcement; unreasonable delays; and availability of alternative
mechanisms for dispute resolution. On the other hand, some
deterioration can be noted related to influence of the government
on civil justice.
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8. Criminal justice

The state of affairs in criminal justice is assessed on the basis of
the following indicators: efficiency of investigation; promptness
and efficiency of the criminal system; efficiency of the correctional
system; impartiality of the criminal system; absence of corruption;
absence of incorrect government influence; process and justice of
the defendants in criminal procedures.

Table 31: Criminal justice indicators

Criminal
investigation is 0,56 | 0,58 | 0,59 | 0,64 0,48 0,47 | 0,45
efficient

Judgement system
for criminal offences
is prompt and
efficient

0,44 | 0,43 | 0,49 | 0,59 0,51 0,50 | 0,49

Correctional system is
efficient in reducing 0,42 | 0,49 | 0,36 | 0,49 0,35 0,37 | 0,35
criminal behaviour

Criminal system is

impartial 0,66 | 065 | 047 | 055 | 052 | 050 | 046

Criminal system is

corruption free 0,58 | 0,54 | 051 | 055 0,52 0,53 | 0,51

Criminal system
is free from
inappropriate 0,54 | 0,27 0,19 0,26 0,36 0,39 | 0,33
governmental
influence

Appropriate process
of the law and

the rights of the
defendant

0,54 | 0,55 | 0,47 | 0,52 0,54 0,56 | 0,56




Monitoring the Implementation of the Sustainable Development Goal (SDG) 16.3 on National Level 99

The general conclusion is that no improvements were accomplished
in the field of criminal justice in the last nine years. However, in
the last three years, some improvements can be noted in terms
of promptness and efficiency of the criminal system, while no
improvements can be seen in the other sub-indicators of criminal

justice.

Global insights on access to justice

This part analyzes data of the special research on access to jus-
tice developed within the framework of the rule of law index of the
World Justice Project. Data is obtained through a separate module
of questions regarding access to justice as part of the implemented
questionnaires in 1000 households for the needs of the rule of law
index for the period 2017/2018. The access to justice module con-
sists of 128 questions divided in 11 fields that enable collection of
data from the citizens related to their experience with the manner
of resolution of their legal problems in everyday life: types of legal
problems, readiness to resolve them, access to assistance and sup-
port, assessing the processes of resolving problems and the influ-

ence of unresolved legal problems.

Almost half of the citizens in the State (47%) had experienced some

legal problem in the last two years.
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Graphosn 3:
Percentage of citizens who experienced a legal problem in the last two years

B Experienced legal problem
B Did not experience legal problem

The nature of legal problems encountered by the citizens in
everyday life is different where the most frequent problems are
related to consumer rights (23%), debts (18%), property (16%) and
housing (12%), followed by problems connected with public services,
employment etc. (See Table).

Graph 4:
Type of problems encountered by citizens in the last 2 years
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60% of the citizens who encountered a legal problem knew that they
will request information and advice for its resolution, while almost
half (47%) thought that they could get the required expert assistance
to resolve the problem.

However, the fact that 85% of the citizens did not act at all to resolve
their legal problems is quite concerning i.e,, only 15% of the citizens
had an opportunity to request assistance and advice for resolving
problems. Regarding the reasons why they had not requested as-
sistance and support, every fourth citizen with a legal issue is faced
with restricted access for effective resolution of the problem. On the
other hand, citizens mostly turn to relatives and friends i.e, lawyers
for resolving the problems they have encountered. To a lesser ex-
tent, citizens address free legal aid services of the Ministry of Jus-
tice as well as the courts, institutions and the Police when resolving
legal problems faced in the last two years.

Graph 5:

Where the citizens went to resolve their legal problems
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Quite concerning is the fact that unresolved legal needs have
negative effect on the socio-economic position of citizens in society.
Almost half of the citizens encountered difficulties due to legal
issuesi.e, 33% of them acquired health problems due to stress, 27% of
the citizens faced economic problems (job loss, income reduction),
10% had to deal with deteriorated interpersonal relations and 3%
were confronted with drug and alcohol abuse.

Graph 6:
Difficulties encountered by citizens due to unresolved legal issues

0y
35% 5535

30% 27%
25%
209
15%
10%
109
5% 55
0% [ |
Health Economic Interpersonal  Drug/alcohol
problems problems relations abuse

Regarding the status of legal problems, only 35% were resolved,
while 48% reported that the issues were current in an early phase of
resolution. Quite concerning is the fact that 17% gave up undertaking
further action to resolve their problem. In terms of satisfaction with
the outcome, 55% of the citizens are satisfied, while 18% are satisfied

with the up-to-date events.
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Graphon 7:
Graph 7. Status of legal problems

B Resolved the problem
M Unresolved current problem
B Gave up resolving the problem

Citizen’s perception of the process is one of the indicators included
in this study. Every third citizen (35%) deems that the process/pro-
cedure for resolving the problem was fair regardless of the outcome.
The fact every fourth citizen stated that it was difficult or impossible
to find the financial resources required to resolve the his/her legal
needs is quite alarming. The average duration of the procedures
for resolving citizens’ legal problems is 26 months, which is signifi-
cantly long considering the negative consequences suffered by the
citizens due to their unresolved legal matters. Consequently, 71%
of the citizens think that the process is slow, while 61% assess it as

expensive (financially).

Table 31: Citizen’s perception of the process of resolving legal problems

The process was fair regardless of the outcome 35%
The process was slow 71 %
The process was expensive 61 %
Financial barriers for resolving the problem 26 %
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Indicator 11

This indicator points to the situation in the correctional and pen-
itentiary institutions in the country, including the position of the
persons in custody, as one of the vulnerable groups of citizens
facing limited access to justice. Data on the number of deceased
persons in custody is not publicly available, and the practice of not
publishing this kind of data by competent institutions continues.
On the website of the Administration for Execution of Sanctions
(AES) one cannot find annual reports on the work of the institution,
while the home page of the Administration contains summarized
data on the number of persons in custody (291), number of beds in
PCI (2,384), number of inmates (1,883), and number of proteges (13).
However, the data has not been updated since 26" January 2020

In the absence of official publicly available data on the number of
persons in custody, in the development of this analysis, additional
sources of data were used such as annual reports of the Ombuds-
man, the Reports on Human Rights of the USA State Department
and the annual statistical research of prison population of the Coun-
cil of Europe for 2018, 2019 and 2020.

Overcrowding of the penitentiary correctional institutions was
overcome in 2018 as a result of the freeing of 800 prisoners convict-
ed with a sentence less than 6 months imprisonment, as well as the
improvement of the conditions in PCI Idrizovo. Imprisonment sen-

tence was additionally reduced for 30% for 3,000 other prisoners
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Nevertheless, the problems with inappropriate conditions in the
penitentiary correctional institutions, including access to quality
healthcare are still current, and that is noted in the reports of the
Ombudsman for the period 2018-2020. The conditions are not in
compliance with the international standards, while the untimely
and inappropriate healthcare of sentenced persons and those in
custody as a result of inadequate human resources and scarce sup-
ply of medicaments'* presents a completely different problem.

The problem with the lack of human resources in the penitentiary
correctional institutions is evident in the annual statistical data on
inmate population of the Council of Europe. Namely, in 2018, the
Republic of North Macedonia is on the last 47" position in relations
with the rate of inmates vs. number of employed persons in the PCI,
with an average of 3,8 inmates on one employed person, which is far
from the European average of 1,6. There has been slight improve-
ment in this field in the last two years i.e, the average of our coun-
try in 2019 was 2,8 inmates on one employed person (46" position),
while in 2020 it was 2,2. (39" position on the level of the Council of
Europe). Nevertheless, one must note that such a situation is mainly
due to the reduction of the number of inmates from 2018 onward,
and not on actual investment in human capacity in the penitentiary
correctional institutions which is also confirmed in the report of the
Helsinki Committee on the state of affairs of the penitentiary cor-
rectional facilities stating the need for investment in infrastructure
as well as to strengthen human capacity
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Another problem noted in the annual reports of the Council of Eu-
rope is the average duration of custody in the country which deviates
from the European average. Specifically, in the period 2018-2020,
average duration of custody on European level was approximately 8
months, while the average duration of custody in the country was 15
months (see Table). Although some improvements can be noted in
the last two years with the duration of custody, still the conclusion
that the average duration of custody in the country remains signifi-
cantly longer compared to other European countries.

Table 32: Average duration of custody

2018 20 8
2019 14 8
2020 13,1 8,5

Source: Council of Europe Annual Penal Statistics (SPACE) 2018, 2019, 2020

Regarding the number of imposed custody, their number signifi-
cantly decreased in the last two years compared with that in 2018.
Namely, in 2018, a total of 457 custodies were imposed, while in 2019
evidence shows a total of 289 custodies, and 289 custodies in 2020'".

General conclusion is that no improvement of the conditions in the
penitentiary correctional facilities was made in the country and the
State needs to allocate appropriate financial, human and technical
resources to improve the position of convicted inmates in these
penitentiary correctional institutions.

117 Human Rights Report for 2020, US State Department, accessible on the
following link: https://www.state.gov/wp-content/uploads/2021/03/NORTH-
MACEDONIA-2020-HUMAN-RIGHTS-REPORT.pdf
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Indicator 12

Percentage of persons reporting

criminal acts to the authorities

Data for determining the average of persons reporting criminal of-
fences to the authorities was secured by the annual reports on the
work of the Public Prosecution and the statistical analysis of the
Ministry for Internal Affairs. In the course of 2019, a total of 20,259
criminal reports were made, out of which 67,4% from MIA, 15% from
citizens, 7,6% from damaged legal parties, 3,9% from other public
bodies, 4,6% from own initiative and 1,5% from other sources'’. The
percentage share of citizens reporting criminal offences is similar
in the following 2019, namely from a total of 19,078 criminal reports,
14,2% or 2,679 were made by citizens.

In the beginning of 2020, the Ministry of Internal Affairs updated
the summary analysis of overall criminality per field and sector for
the period 2010-2019, however, data on the number of criminal of-
fences reported by citizens is missing. MIA-analysis contains de-
tailed data on several criminality categories: classical crime, prop-
erty offences, murders, sexual assaults, economic crime, organized
crime, crime related to drugs, arms, suicide, illegal migrants, misde-
meanor, and traffic accidents.

The recommendation from the first report monitoring the imple-
mentation of Goal 16.3. is still valid - competent institutions should
keep statistics of reported criminal offences depending on the re-
porter, whether it was from citizens or other public bodies. At the
same time with keeping statistics on perpetrators, statistics should
be kept on victims of criminal acts, per type of act and per year.

118 Annual report on the work of the Public Prosecution for 2018, accessible at:
https://jorm.gov.mk/wp-content/uploads/2020/01/godishen-izveshtaj-za-
raboteneto-na-javnoto-obvinitelstvo-na-republika-severna-makedonija-za-
2018-godina.pdf
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Indicator 13

Number of judgements per type of sentenced

criminal act (for example, rape, murder, physical

assault) and features of both victims and

perpetrators (for example, sex, adulthood).

There is no publicly available segregated data on the victims of
criminal offences opposed to the accessible data on the perpetra-
tors of criminal offences. Hence, data on convicted adult and juve-
nile criminal perpetrators, segregated by sex and type of criminal

119

act follows."” Subject of analysis were criminal offences with fea-
tures of violent crime i.e, the following types of criminal offences
contained in the separate chapters of the Criminal Code: Crime
against life and body (Chapter 14); Crimes against the freedoms and
rights of humans and citizens (Chapter 15); Crimes against gender
freedom and morality (Chapter 19); Crimes against marriage, fam-
ily and youth (Chapter 20); Crimes against property (Chapter 23);
Crimes against safety in public traffic (Chapter 27); Crimes against
the State (Chapter 28); Crimes against public order (Chapter 33);

and Crimes against humanity and international law (Chapter 34).

119 Provided from Makstat database, accessible at: http:;//makstat.stat.
gov.mk/PXWeb/pxweb/mk/MakStat/MakStat__Sudstvo__Obvineti
OsudeniStoriteli/275_SK2_Mk_T13_ml.px/?rxid=ed27f919-0e1a-4ac4-b968-
fsbsb455dbao
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Table 33: Convicted adults for violent crime per type of criminal offence, sex and

year

Chapter 14 615 44 388 34 423 41
Chapter 15 210 9 196 20 229 19
Chapter 19 44 o 20 o) 29 o)
Chapter 20 182 33 142 40 171 39
Chapter 23 2.152 187 1.627 185 1.464 167
Chapter 27 932 43 745 54 701 69
Chapter 28 o o} 6 o} 7 0
Chapter 33 462 21 407 11 366 19
Chapter 34 52 3 62 3 69 5
TOTAL 4.649 340 3.593 347 3459 359

Data indicates that the number of convicted adult men perpetrators
of criminal offences is significantly bigger compared to women,
bearing in mind that in average 91% of the sentenced persons on
annual level are male, while 9% are female. The big discrepancy
between the number of convicted persons from male and female
sex is even more obvious for children sentenced for criminal acts,

compared to adult perpetrators.



Monitoring the Implementation of the Sustainable Development Goal (SDG) 16.3 on National Level

Table 34: Convicted juvenile persons for violent crimes per type, sex and year

Chapter 14 42 2 37 1 38 1
Chapter 15 2 o) 3 o) 2 2
Chapter 19 2 o} 2 0 5 o}
Chapter 20 o} o} o o o] 1
Chapter 23 181 7 167 14 152 1
Chapter 27 23 2 24 0 26 2
Chapter 33 51 2 28 1 46 2
Chapter 34 o o 0 0 1 o)

TOTAL 301 13 261 16 269 9

Apart from the sex of the convicted perpetrators, one can search
data on the basis of age, education, profession etc. However, data
on the victims of criminal offences required for determining trends
in regards to their rights and access to justice is missing as a result
of the lack of a system for collecting data referring to the victims of

criminal offences.
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CONCLUSION

Sustainable Development Goals provide the framework that should
enable change that has people and their needs at the centre of at-
tention. Their structure allows them to serve as a good tool for con-
ceptualizing sector policies and facilitates the implementation of
comprehensive governmental reforms in the countries. With the
assistance of UN guidelines for the implementation of the Goals,
successes can be identified such as: policies, measures, regulations
and practices leading to the accomplishment of the given results,
pinpointing the gaps and defining the deviations. Agenda 2030 is a
document without a legally binding nature thus its implementation
is subject to political will. The State, by means of policies, especially
the Action Plan of Open Government Partnership 2018-2020, com-
mitted itself to fulfilling Goal 16.3 on national level. The sustainable
goals should contribute to achieving actual progress for the poorest
and most marginalized persons, improve gender equality, eliminate
discrimination and income inequality, and reduce the negative ef-
fects from climate change. Nevertheless, the general conclusion of
the analysis is that the commitment is still on the level of declara-
tion, without moving forward towards actual accomplishment of the
sustainable development goals, especially in the part of rule of law

and access to justice.

Apart from the lack of efforts to inform relevant stakeholders and
get them involved in the process of implementation and monitoring
the goals, there is insufficient publicly available data on their im-
plementation in our country. As in the case with the previous anal-
ysis, while developing this study, the Government hasn’t initiated
a process for drafting a plan for implementation of the goals, nor
has it undertaken steps to balance and integrate economic, social

environmental development in its policies. Appropriate allocation
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of financial, human and technical resources for accomplishing the
goals are absent. Regarding access to justice, the State is neglecting
vulnerable groups of citizens who encounter serious barriers when
accessing justice and resolving legal problems which became espe-

cially apparent during the Covid-19 pandemic.

Concerning the number of persons who experienced a court
dispute in the last 12 months and had access to formal, non-
formal, alternative or traditional mechanisms for dispute
resolution that they deem fair, the following conclusions were
derived. In the period 2018-2020, the number of initiated eivil
proceedings in the courts is constantly decreasing compared to
the previous period when an increase of court proceedings was
noted. As a result of the Covid-19 pandemic, the number of initiated
procedures was significantly reduced in 2020. On the other hand,
the survey shows a considerable increase of citizens’ legal problems,
amplified inequality, intensified poverty and other factors that
influence restrictions to access to justice. In the period analyzed, the
number of cases where the parties were exempt from court fees for
civil proceedings was reduced, although a quarter of the population

continues to live in poverty.

In the period analyzed, the number of reported perpetrators of
criminal offences in the Republic of North Macedonia increased
compared to the period 2012-2015. At the same time, the number
of accused and convicted persons in criminal procedures before
the courts decreased in the country. Data on gender and age struc-
ture of the defendants and damaged parties is lacking in terms of
their needs and whether they were able to exercise their right to
free defence and representation. Only some of the courts submit-
ted data on the number of cases where the defendants received de-
fence-counsel in the line of duty or defence-counsel due to insuffi-
cient financial means (poor law). From this data, one can conclude
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that the need for representation in criminal cases of citizens who do
not have financial resources to hire a lawyer on their own was not
met, i.e, the courts approved less defence-counsellors than request-
ed by the defendants.

The lack of clear, consistent and unified records makes it difficult to
have good insight in the situation with access to court and to mon-
itor the trends for the purpose of undertaking specific measures to
advance access to justice for all, especially for the vulnerable cate-

gories of citizens.

Alternative mechanisms for dispute resolution are still not rec-
ognized as a possibility for improving access to justice, especially
for the marginalized communities. The data illustrates citizens’ low
level of awareness and knowledge to use alternative ways to resolve
disputes, but also insufficient promotion of such mechanisms as
prompt and efficient ways for resolving disputes. Data on the num-
ber of cases where citizens could have applied mediation before
initiating court proceedings is lacking, as well data on the number
of cases where mediation is mandatory before going to court and

where the dispute was successfully resolved through mediation.

Measuring fairness of procedures is a complex issue that requires
analysis of several aspects of importance for access to justice. Lack
of regular and systematic measurement of citizens’ trust in the judi-
ciary and the level of satisfaction from received services in the judi-
cial system deprives us from having an insight in the situation and
identifying possible solutions for increasing justice and fair pro-
ceedings. Sporadic analysis and research of institutions and orga-
nizations is not sufficient to make long-term and systemic change

in access to justice.

Similar as in the previous period of analysis, data is missing on the
number of persons in custody longer than 12 months but are not
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yet legally convicted. Data on the structure of the people in cus-
tody, segregated by sex, age, region of origin and social group is
also lacking. Due to the fact that information on the exact length
of custody is not available, especially for custodies longer than six
months, the average duration of custody cannot be calculated. Nev-
ertheless, most frequent are the custodies longer than three months.

Determining the percentage of criminal cases in which defen-
dants had no legal or other court representative was a challenge
for this analysis also. Most of the courts submitted data on the num-
ber of cases where ex officio defence-counsellors were appointed
to the defendants in cases when defence was mandatory. Some of
the courts reported also the number of cases where the defendants
were appointed defence-counsellors although defence was not man-
datory i.e, due to insufficient financial resources for representation.
Most of the criminal cases are initiated by means of private lawsuits
or proposed indictment, which according to the law does not imply
ex officio defence, thus the conclusion that most of the defendants
represent themselves or through a lawyer hired and paid for from
one’s own resources. Bearing in mind the fact that according to the
data of the State Statistical from 2019, a quarter or 455,600 persons
live in poverty,”” engaging a defence-counsel would be a serious fi-
nancial burden for their livelihood that could lead to the conclusion
that they did not have a defence-counsel in the proceedings. In addi-
tion, the pandemic in 2020 brought about even greater poverty that
deepened the inequality gap and the access to justice of vulnerable

marginalized groups.

Unsatisfied need for legal aid is, actually, unsatisfied legal needs

of the citizens with such problems, although not aware of them or,
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are aware of them but face other barriers that prevent them from
taking action for their resolution. Key problem for determining
unsatisfied need for legal aid is the lack of unified methodology
through which - in certain intervals - citizens’ legal needs and is-
sues will be assessed, especially of the vulnerable categories of cit-
izens. In the absence of data from systemic monitoring of access
to justice and meeting the legal needs of the citizens, this analysis
summarizes the data received through temporal research efforts by
organizations that cover various periods and different marginalized
communities. Accordingly, poor citizens and citizens belonging to
marginalized groups (drug-injecting users and sex workers) have
an unsatisfied needs for legal aid, especially for legal issues stem-
ming from the fact that they are poor and are part of a marginalized
community. Poor and marginalized citizens rarely decide to solve
their legal problems due to lack of funds and mistrust in the institu-
tions that have to resolve their problems. In addition, the health and
economic crisis caused by Covid-19 increased the number of legal
problems while decreasing the possibility of prompt and efficient
resolution. Covid-19 increased the access to justice gap significant-
ly, thus further deepening the inequality gap. The situation with
domestic violence is also alarming in 2020. In the period of Janu-
ary to June 2020, data reveals the percentage of increased domestic
violence compared to the percentage for the same period in 2019
(increase by 7,4%). Evidence shows 824 victims of domestic violence
(611 are women, 140 men and 73 children), 3 murders during the
act of domestic violence for which three perpetrators were reported
(compared to the two murders and two reported perpetrators for the

same action in the same period in 2019).

Number of children in custody on 100,000 children population
in the period analyzed decreased compared to the previous period

of analysis. The data of the Administration for Execution of Sanc-
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tions confirm that in the period 2018-2020 no child was sent to cus-
tody, while the number of children serving a sentence in prison was
10 in 2018 and 3 in 2019, which is significantly less compared to
previous years.

Data analysis shows that the length of the average duration of re-
solving cases has a growing tendency in the period 2018-2020 com-
pared to 2016, in all courts. The increase in 2017 is four times more
than in 2016 and it continues up to 2020, which indicates an even
slower pace of the court proceedings. In 2020, during the pandem-
ic, the courts additionally prolonged the period for proceedings,
which was to be expected. There is an increase in the number of
days necessary to resolve cases in all courts, except for the Supreme
Court where a slight decrease of this period is noted compared to
2019 and 2018. Non-compliance with the urgent legal deadlines for
protection of women who suffered domestic violence when passing
temporal protection measures is especially alarming.

Implementing the Sustainable Development Goals on national
level demands serious commitment from the authorities translated
into concrete activities for allocation of financial, human and
technical resources for accomplishing the goals. Transforming the
goals in national context imposes the need of developing adequate
strategies and action plans on sustainable development on short,
mid and long-term until 2030, where access to justice, especially for

the most marginalized groups would be a priority.

The trend of insufficient funding of courts in the country
exists for a longer period of time and has negative consequences
on securing access to justice considering the role of the courts
in resolving citizens’ legal needs. The court budget is below the
legally determined minimum which makes it insufficient for

effective operation of the courts in the country bearing in mind
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the fact that the Law on Court Budget provides for at least 0,8% of
the Gross Domestic Product (GDP) i.e., approximately 80,000,000
Euros. The budget for free legal aid represents an insignificant
share of the overall court budget and the overall judicial budget i.e.,
approximately 1% on the level of approved, that diminishes to 0,2%

on the level of implemented budget.

Enormous number of citizens do not have access to free legal
aid thus cannot resolve their everyday legal problems. Insignificant
number of citizens exercise the right to free legal aid on annual lev-
el, however evaluation reports of the quality of the free legal aid
rendered are lacking, including measuring satisfaction of the bene-
ficiaries of free legal aid. Opposed to the 120,000 legal needs on an-
nual level, in practice only 150-200 requests for secondary legal aid
are submitted which additionally are reduced by 50% on the level of

approved requests.

International sources of data, such as Varieties of Democracy
(V-Dem) and World Justice Project (WJP), indicate that in the last
three years no improvement was achieved in the area of democ-
racy, rule of law and access to justice in our country. Partiality
of public administration, non-transparency of law-making process-
es and limited access to justice especially of women, are the main
problems in terms of equality before the laws and individual free-
doms and rights of the citizens. Almost every second citizen in the
country (47%) faces some kind of legal problem. Most frequent are
consumer problems, housing, property, public services etc. Quite
concerning is the fact that 85% of the citizens who encountered a
legal problem did not act to resolve it. Those who did undertake
action, mainly requested advice and assistance from relatives and
friends (37%) and from authorized lawyers and law firms. The av-
erage duration for resolving problems is 26 months which is long
indeed considering the negative health, economic and interperson-
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al consequences that occur as a result of unsatisfied legal needs of

citizens, especially those of vulnerable groups of citizens.

Opposed to the publicly available data on perpetrators, there is no
data on victims of criminal offences necessary to determine the
trends in relations to their rights and access to justice. The global
pandemic caused by COVID 19 caused grave negative implications
on the situation of citizens of vulnerable groups and their access to
justice. Due to the emergency state and the restricted movement
measures of the population, the citizens faced limited access to
rights, inability to resolve the legal problems they face and deterio-
ration of their welfare.
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RECOMMENDATIONS

Courts should establish a system for record-keeping on:

The number of criminal proceedings segregated by
authorized plaintiff and damaged party and make that data

publicly available for each year separately;

The structure of the defendants and the damaged parties
segregated by gender, age, region of origin, and other
parametres of significance for measuring access to justice
of various groups of citizens, especially victims of domestic

violence;

The number of submitted and approved requests for cost
exemption of proceedings and securing defence for the poor

and make that data publicly available for each year separately.

The State Statistical Office should introduce an integrated system

for collecting, processing and publishing data on:

The number, types of initiated disputes and other parametres
relevant for monitoring access to justice in civil proceedings;

Damaged parties in criminal proceedings, their number,
gender, age and other parametres relevant for monitoring
access to justice in criminal proceedings.

The Ministry of Justice and the Chamber of Mediators, by means of
an organized campaign, should promote the benefits from media-
tion as an alternative mechanism for dispute resolution. The Cham-
ber of Mediators in cooperation with institutions and organizations
should organize trainings for capacity-building of mediators to re-
solve various kinds of disputes of interest to the citizens, especially

to the vulnerable categories of citizens.

119
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The Parliament should adopt amendments and additions to the Law
on Litigation thereby expanding the legal grounds for mandatory

mediation for natural persons.

The Ministry of Labour and Social Policy, by means of an organized
campaign, should promote the benefits of arbitration and amicable
resolution of labour disputes as an alternative way of solving legal

needs of citizens.

The Ministry of Justice, in cooperation with the Judicial Council,
State Statistical Office and other institutions and organizations
should develop the methodology for collecting data on several
parametres and conduct regular analyses among citizens and in-
stitutions on periodic level, for measuring the perception of fair
procedures and the level of satisfaction of citizens with the services

of the judiciary.

The Administration for Execution of Sanctions should introduce a
system of more detailed evidence of the length of custody and the
structure of the persons in custody in order to get a more precise
understanding of the use of custody policy as a protection measure
opposed to the length of criminal proceedings while persons in cus-

tody await trial.

Courts should keep records on person in unjustifiable custody who
have spent time in custody without a final conviction.

Courts should keep records on the number of appointed de-
fence-counsellors in cases of mandatory defence and on the num-
ber of defence requests of the poor, the number of approved and
rejected requests, including the gender and ethnic structure of the
defendants and make that data publicly available in their monthly,

quarterly or annual reports.
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Courts should keep records on the number of defendants who did
not have defence-counsel in cases when the conditions were not ful-
filled for mandatory defence-counsel and no request for defence of

the poor was submitted.

Courts should regularly monitor the average duration of proceed-
ings according to type of procedure, and not just on the level of
some courts and various judges for the purpose of monitoring effi-
ciency, above all for securing prompt and efficient legal protection,

especially to victims of domestic violence.

The State should implement its legal obligations and approve a
budget for the courts which is at least 0,8% of GDP, and enable con-
ditions for continuous increase of the budget in accordance with the

needs of the judicial power.

The budget for FLA should be increased to implement the right to
mandatory defence and the right to exemption from court and oth-
er fees in proceedings, in order to increase the number of citizens
whose legal problems would be resolved by accomplishing these

legally provided rights.

The Ministry of Justice should undertake a transparent process of
budgeting FLA on the basis of real legal needs of citizens and by
obligatory inclusion of the vulnerable groups of citizens.

The Ministry of Justice should perform a detailed analysis of the
reasons why the free legal aid is accessible to a small number of cit-
izens, to plan based on evidence and to involve vulnerable groups
of citizens in the advancement of the current model of securing free

legal aid.
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The State should undertake the following measures to implement
better Goal 16.3.1.e., applying special measures for reducing party-af-
filiated employment and increase impartiality of public servants;
establishing a mechanism (system) for performance measurement
of civil servants; adopting and implementing a plan for basic and
continuous training of practitioners of competent institutions so
that they can respond to the problems of the vulnerable groups of
citizens, adopting a legal requirement for compulsory information
of the population so that they can get involved in decision-making
processes; adopting special measures for improving access to jus-

tice for all, with special focus on women.

Detailed information needs to be provided concerning the victims
of criminal offences for the purpose of monitoring victimology,
trends, and planning measures and activities in accordance with

particular needs.

The State should undertake serious steps to enable access to justice
and improve institutional responsiveness towards the needs of the
vulnerable groups of citizens in times of crisis ie., establishing a
public fund for financial support of women and other vulnerable
groups of citizens; adopting special measures in accordance with
the particular problems of the citizens; adapting the actions of com-
petent institutions in crisis conditions; assessing and planning eco-

nomic measures for supporting citizens etc.
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